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TORTS
Introduction:
	1) Difference between moral fault and legal fault
Neighbors son playing near lawn mower, failure to act or say anything to stop kid
Law does not place duty if they were not there to produce the harm
2) Eggshell Defendant injuries more serious than they normally would have been under the circumstances
3) Idiosyncratic Defendant have created harmful/offensive contact, but did not have intent or reasonable knowledge there would have been harmful contact UNLESS defendant knew/should have known about the previous injury
Intentional Torts
Chapter 1:  Interference with Persons and Property
Intent – All intentional torts must be accompanied by requisite intent.  Intent must be proven. 
INTENT= DESIRED CONSEQUENCES OF ACT OR KNEW WITH A SUBSTANTIAL CERTAINTY CONSEQUENCES OF ACT WOULD OCCUR
ACT Voluntary contraction of muscles
Must be voluntary; i.e. seizure would be involuntary 
Level where a child has to be old enough to have intent at all (usually 2 or 3 years)

Purposeful – desiring the consequences of the act.
Garratt v. Dailey – kid pulling the chair out from underneath woman while she was sitting.  Did he desire her to make contact with the ground?  Did he know she would hit the ground?  
Subjective standard of intent – did he know she would hit the ground?
Knowingly – doing an act with substantial certainty the result would occur.
Hypo of a gunman shooting a target on the other side of a square.  There are people all throughout the square.  He wants to hit the target, but knows to a substantial certainty that he will hit someone walking in between.
Mistake (STILL HAS INTENT➔DESIRED CONSEQUENCES OF ACT, but not the result.) In tort law, mistake is not forgiven in terms of intent.
Ranson v. Kitner – While hunting for wolves Kitner thought a dog was a wolf, shoots and kills it.
Desired the action, but it was the wrong result.  Intention is proven.
Action aiming gun & pulling trigger
Intent consequences of action
Transferred intent – when you mean to do one intentional tort, but another occurs.
Talmage v. Smith – Talmage threw a stick to scare off trespassers (ASSAULT), but instead hit Smith and poked his eye out (BATTERY).  
Intent transfers from intentional tort of assault to battery.
Also can occur when A wants to hit B, but instead hits C.
Motive
WHY you have intent for the consequences
Typically comes up after the tort has been committed
Battery – 1) intention to cause harmful or offensive contact or imminent apprehension and, 2) contact actually occurs.  (direct or indirect) 
Contact has to be desired, the offensiveness is in the eyes of the one contacted.
Brzoska v. Olson – HIV infected dentist is sued for continuing to practice after he knew he was infected.  
Court held in order to collect plaintiffs must show there was a chance they could have been infected.  Without actual cause for fear, and here the courts said it was unreasonable because it was less than 1% chance of contraction, offensiveness was not substantiated.
Fisher v. Carrousel Motor Hotel – Fisher was attending a conference at the hotel when the manager slapped his dish out of his hand and said they do not serve negroes.
Offensive contactReasonable person that’s African American would be offended
Plate deemed extension of the body and battery claim allowed to stand.  Also clothing is deemed as part of ones body.
Indirect Contact: actor does not have to directly contact the victim; touching clothing, an object victim is holding, chair someone is sitting on, etc. satisfies the contact requirement of the battery
Also, respondent superior for 2 reasons
Offender was a manager.
Acting in the scope of his employment.
Assault – Imminent Apprehension of a harmful contact (but no actual contact).]
ELEMENTS: 1) Actor intends harmful or offensive contact, or imminent apprehension of such a contact, 2) victim is put in imminent apprehension
Imminent apprehension IS DIFFERENT than fear
Transferred intent for assault—intend contact/apprehension of one person but contact or scare another person
Not remembering something does not mean you were not in apprehension at the time.  Date rape case where there are physical signs of struggle.
You cannot relive an experience that was not apprehensive at the time and become apprehensive.
Western Union Telegraph Co. v. Hill – woman claims assault over the counter at the Western Union store.  Says he wants to pet her, makes a movement.
If it is impossible to reach victim, it will be really hard to show imminent apprehension of contact.  Apprehension must be imminent.
Mere Words Doctrine - words without any action tend to not constitute assault. 
DAMAGES- Will initially be for emotional damages, but if that caused physical damage (heart attack) would also be responsible for that
But-for cause, proximate cause
REASONABLENESS OF IMMINENT APPREHENSION If the threat removes reasonableness of imminent apprehension, it is not an assault
Future threats 
Not held to be assault if not imminent
Conditional threats
Some assaults some are not
If you weren’t my brother I would hit you
Unreasonable imminent apprehension, condition of brother cannot be taken away
If you take one more step, Ill hit you now
Imminence, condition is taking one more step
False Imprisonment – 1) intent to confine in a fixed boundary 2) actualization and consciousness of confinement. [CANNOT be emotionally damaged if unaware of confinement…must be aware](A mugs B, C watches behind tree fearful if he comes out he will get mugged as well transfer of intent B is causing false imprisonment to C)
Cannot be falsely imprisoned by being kept out of someplace.
If you know of another exit and that exit is reasonable, then there is no false imprisonment.
Size of area does not matter.
Can be nonconcrete (dropped in middle of jungle)
Can revoke consent for false imprisonment
Must be reasonable A consents for boat ride with B, revokes consent
Unreasonable to stop in middle of ocean
Physical force or threats of physical threats (if imminent) 
Cannot collect for injuries sustained while trying to escape through unreasonable means.
Cannot claim false imprisonment by staying to clear your name.
Grant v. Stop-N-Go Market of Texas – man accused of stealing is held in store, waiting for police to arrive and taken to police station.
Threat of calling the police and being told he could not leave was enough to raise question of false imprisonment.
Employee’s accused of shoplifting:
Asked to go in office and talk no false imprisonment
Said fired if you don’t come into office no false imprisonment
Not sufficient coercion to say will was overcome
If property was taking to coerce you to stay, false imprisonment
Shop Keeper’s Privilege – Shopkeeper’s enjoy a privilege that allows them some leniency.
Must be reasonable belief of theft.
Detention must be a reasonable time period.
Detention must be in a reasonable manner.
If No Shop Keeper’s Privilege exists:
A holds B because he believes B stole
If B actually stole, no False Imprisonment
If B did not steal, even when acting reasonable, still false imprisonment

Intentional Infliction of Emotional Distress (IIED) – by Extreme or Outrageous conduct, a person intentionally, or recklessly, causes severe emotional damage  
ELEMENTS 1) Extreme and/or Outrageous Conduct, 2) Intentionally or recklessly causes severe emotional damage
Most torts are not extreme and outrageous; must shock the conscience
Emotional sensitivities of victimknowledge of those sensitivities

Parasitic emotional damage – physical injuries accompany the emotional damage.  Emotional damage flows directly from the physical injuries. (Pain and suffering, shame [from disfigurement])
Non-Parasitic emotional damage – no physical injury, damage is emotional only.  Easier to show if there is some physical manifestation of the emotional injury. (heart attack from fear caused, depression)
Harris v. Jones – employee was berated and constantly made fun of by his boss for a speech impediment.  Occurred over 30 times, boss mimicked his speech, was already seeing a therapist and not sleeping well. (NOT ALL COURTS REQUIRE PHYSICAL MANIFESTATION OF INJURIES)
Plaintiff failed to show suffering from acts was severe in nature.
Was INTENTIONAL Extreme and outrageous conduct, but no severe emotional distress
Bystander IIED – must be present and be a relative or suffer physical manifestation of emotional injuries.
Courts require some combination, but not all: 1) Family member, 2) present, 3) Bystander presence known, 4) Physical manifestation of injuries caused by emotional distress 
Trespass to Land and Chattels – Intentionally going on to someone else land or taking someone’s things.
Intentional interference with someone else’s real property (Some jurisdictions require actual property damage)
F.  Trespass to Land (p. 44-47)
Intentional interference with exclusive possession and physical quality of land
Intentionally go on land without permission
Refuse to leave after consent is revoked
Leaving objects on land
Mistake doesn’t work—it is still trespass if you go on land thinking it is your own

Rogers v. Kent County Board of Road Commissioners – privilege to put posts on land was given, but contract was also to take the polls and stakes off. (privilege was revoked)
Failure to remove a thing placed on the land pursuant to a privilege is a trespass to land.
By leaving post on land there was a trespass and responsible for damages due to that trespass, in this case death.
Trespass to Chattels & Conversion – when interference/ damage is minor trespass to chattel; majorConversion
If classmate takes computer realizes it and gives it back = trespass to chattel (minor, damage sustained would not be a lot)
If classmate takes computer goes to café spills coffee on it, then conversion and responsible for damage (either fix broken property, or replace)
If classmate takes computer and keeps it for 2 months the owner has a choice they can 1) seek damages to the book or 2) seek value of entire book, in which case the tortfeasor keeps the computer
If there is not enough damage to constitute conversion, than trespass to chattel 
Stealing property is always conversion
If someone sells you stolen property, original owner can take it back or demand payment for stolen goods regardless if you purchased it from a third party
G.  Trespass to Chattels and Conversion (44-47)
Difference is the extent of the interference of owner’s exclusive rights—if slight it is a trespass to chattels (damages = diminution in value); if damage/interference it is conversion (damages = forced sale—fair market value before damage or damages paid to make item as it was)
Privileges/Defenses
Defendant goes after weak elements in plaintiff’s case, or
Defendant has justification to have committed tort
Affirmative defense
Self defense
Defense of others
Defense of property
Necessity
Consent “one who consents, no wrong is done”
Consent – NOT an affirmative defense
1) Consent is willingness in fact for conduct to occur.  It may be manifested by action or inaction and need not be communicated to the actor
2) If words or conduct are reasonably understood by another to be intended as consent, they constitute apparent consent and are as effective as consent in fact 
After defendant raises there was consent, plaintiff has to prove lack of consent.
Can’t go on a scary ride at a fair, then claim assault.  You bought a ticket to get scared.
Consent can be spoken, written or implied.
O’Brien v. Cunard Steamship Co.- by holding out one’s are while in a line of women who were similarly getting injections, plaintiff apparent consent to receiving injection.
Apparent Consent
As long as defendant was reasonable in his belief that the plaintiff was consenting it doesn’t matter if the plaintiff subjectively believed Objective reasonableness
Athletes at any level do not consent to all physical contact while on the field of play.
Hackbart v. Cincinanati Bengals, Inc. – Contact received on the football field was found to possibly be tortious and not consented to by player.
Jury instructions: if you find that conduct falls way outside the rules of the game; penalties are not sufficient; did not consent to injuries incurred by this conduct
But pitcher who hits batter for crowding plate or retaliation, part of customs of game

Implied consent
Prior behavior between individuals can reasonably induce consent Relationship; kissing girlfriend (can be revoked)
Reasonable behavior pushing on green line during rush hour, cant be revoked part of taking part in activity
Consent under duress, fraud , lack of capacity
Duress→ (invalidates consent) do this or I will shoot, you have not given consent Depends on how imminent?  Economics?  Sex or you are fired?  
Fraud → you agree to a certain type of behavior in exchange for money, you are battered, but never paid.  There was no consent in fraud cases.
 Fraud: agreement based on false promises; misrepresentation need to be intrinsic to the invasion
Lack of Capacity – courts invalidate consent when given by someone incapable of understanding what was consented to
Mental illness, child, intoxicated
Consent for Medical Purposes
Medical procedures require consent or else they are batteries.
When lack of capacity to give consent look to:
Must be reality that patient can’t give consent.
Severe or life threatening injury.
Reasonable person would consent.
- Does it matter if doctor is friend with patient?  When in doubt, save the life.
Consent needs to be specific to the part of the body.
Court held surgery on a different ear (even though the surgery was successful and fixed patient problem) was a battery. [Patient consented to left ear, performed surgery on right ear]
Christman v. Davis – the plaintiff consented to the procedure that was performed because she consented to a more invasive medical procedure
Informed Consent Negligence in failure to exercise due care in informing patient of risks; full disclosure
Viewed as a form of negligence.  Dr has not performed his duty necessary to make informed consent 
When issue is not giving consent at all or out of scope of consent=battery claim; not informed consent
Scott v. Bradford – patient needs to be informed of material elements of their treatments.  It must be shown that doctor failed to inform patient adequately of material risk; the patient would not of consented had information been given; and the adverse consequences are a result from that having not enough knowledge.
Two tests for causation
Objective Test – Would a reasonable patient decided not to have the surgery?
Subjective Test – Plaintiff has to show she herself would not have had this surgery, no matter what a reasonable patient would have done.
Preserves patients right to make a decision based on material facts even though may be unreasonable, but patient thinks it is important
Two tests for Duty to Expose
Objective Patient Standard What would a reasonable patient like to know before consenting?  Alternatives, risks, side effects.
Objective Doctor Standard “sound medical practice” for procedure to expose
4 Defenses to INFORMED CONSENT
Risks are generally known
Emergency
Risk has never happened before
Full disclosure would have been detrimental to patient’s total care and best interests (Danger: lets doctor make decisions based on what doctor personally thinks about the patients; should get consent elsewhere)

Self Defense and Defense of Othersprivilege to commit intentional tort to protect yourself against ongoing battery/assault/false imprisonment if threat is imminent
Restrictions
Threats can’t be future threats
Self defense must be of an equivalent level of force
Cannot exercise self defense in retaliation
If lesser force will do, you have to use that instead of equivalent force,
Defense and Mistake
For Mistake: Must be reasonable under the circumstances
Only can use a reasonable level of force to protect yourself.
Some jurisdiction allow you to threat more than you can actually use [may cause situation to escalate]
Courvoisier v. Raymond – Raymond shot a police officer when during a riot when he thought officer was part of a gang approaching him.  Court found circumstances lead to possibility of excusable act.  If he made a mistake and he was reasonable under the circumstances, then no battery.
Retreat Rule (retreat only required for deadly, serious bodily injury force)
Must be a retreat to complete safety; gives the person retreating a lot of discretion
If there is no retreat rule, actor has right to stand ground and defend himself—it is a defense because the actor didn’t do anything wrong and wants to protect his rights
SELF DEFENSE (recap)
Only used when privileged (imminent threat, not retaliation)
Imminent apprehension, battery, false imprisonment
Can make a reasonable mistake
Force Used
Cannot use more force you are being faced with unless you are reasonable in your belief
A person known for carrying a weapon, has hand in pocket
Retreat
Deadly, serious bodily injury force must retreat if safe
Non-deadly retreat not necessary  
Defense of others
Actors can intervene and use force to protect victims from being attacked by a third party
Mistake excused if it is reasonable
Same rules as self defense:
Threats cant be future threats
Self defense must be of an equivalent level of force
Cannot exercise self defense in retaliation
If lesser force will do, you have to use that instead of equivalent force (ninja fighting against someone with a knife)
Defense of Real Property (home)
No mistakes allowed, deadly force only when in danger (makes it self-defense).
Permitted when threat is imminent and ongoing
May be able to assault, battery, false imprisonment
Defense of personal property is different 
Force to recover Personal property – you have to be in hot pursuit and using reasonable force, and you have to be right…no mistakes.
Reason: if you aren’t in hot pursuit you should be able to tell law enforcement
Katko v. Briney – Defendants set up a shotgun trap and it shot plaintiff in the leg when plaintiff entered shed in order to steal antiques.  Owners of property are allowed to defend their dwellings and property, but force has to be reasonable and not deadly.  Deadly force is not proportionate to trespass or conversion.
Spring guns/ mechanical traps only allowed when same level of force would be allowed if not mechanical
Necessity – Harm to innocent party to prevent a GREATER harm
EX. A chasing B; B trespasses on C’s land.  B can through necessity, but must pay for any damage caused.
Vincent Boat on dock during storm.  Damages caused to dock
Trespass to chattel
Not conversion, damage would have to be server enough for purchase of dock not only repair
Was reasonable for him to remain there, if not a sever storm, dock owner could have cut lines
 Private necessity, must pay for damages
Public Necessity – to protect general public (do not have to pay for damages)
Surocco v. Geary Fire moving toward a home but to protect the entire city, the home was blown up—public necessity
Private Necessity – to protect yourself (must pay for damages)
Vincent v. Lake Erie Transportation Co. – boat captain kept his boat tied to a dock during a storm.  Damage occurred to the dock by keeping the boat tied.  Damages were assessed to the boat owner because it was a private necessity and he had a right to tie up, but also a requirement to pay for the damages.
You must be avoiding a greater harm than the one you are creating.
Cannot use necessity to take someone else’s life to save your own; life = life. Or a life to save two or three lives… but 100-1000?
Standard for necessity what is considered reasonable at the time under the circumstances
DIFFERENCE between SELF-DEFENSE/ DEFENSE OF OTHERS and NECESSITY
Necessity is a tort against an innocent 3rd party, self-defense/defense of others against a tortfeasor 

































Second Semester

NEGLIGENCE Four Elements
Duty Defendant must owe duty of care to plaintiff(almost always to act reasonably, duty of reasonable care owed to a person)
Breach of Duty Must breach the duty owed
1) what was the level of reasonable care required and 2) did the defendant act below that level of duty
Causation (BOTH)
But-For (actual cause of injury) Factual relationship between breach of duty and injury
Proximate Cause (foreseeable) Foreseeable when defendant acted negligently injury would occur
Injury Harm and Damages (MUST ALWAYS be injury, unlike intentional torts)

Negligence does not require the proof of intent.  In fact most time they offender does not want the result to happen, but they act unreasonably to a foreseeable risk of harm.
Duty
This is the starting point – was there a duty?
Just because A causes B damage, doesn’t mean A was negligent.  You must prove A had a duty to exercise greater care than he did. 
HYPO:  Driving at 20MPH in a 30MPH zone, A hits B, and causes injury.  B claims that if A was going only 10MPH, there would not have been an injury.  Was A negligent?
Duty –  Duty was to drive 30MPH
Breach – no breach, because A was only driving 20MPH
Causation – Yes, the accident caused the injury
Injury – Yes there was injury
RESULT:  A is not negligent because all of the elements not met
Risk-Utility Balancing
Lubitz v. Wells – Father left a golf club in the yard.  While two children were outside, one swung and hit the other in the face.  No negligence found because a golf club was not inherently dangerous, would be UNFAIR to impose on homeowner
United States v. Carroll Towing Co. – Defendant found negligent for leaving his barge for an extended period of time without an excuse.  Looked at custom and hours of operation of other bargee’s to help make decision.  IN CASE  Damages very high, percentage of damage occurring very high, burden very low, therefore Defendant is negligent
** Formation of the L. Hand equation for negligence.  
P = Predictability of event occurring
L = Damage if the event occurs
B = Burden in preventing the event
P x L = B
If L x P is less than burden, Defendant not negligent (If more than negligent)
EX. L$100,000 x P25% = $25,000 B $50,000 P less than B, D not negligent
EX. L$100,000 x P75% = $75,000 B $50,000 P greater than B, D negligent
Washington v. Louisiana Power & Light Co. – Man dies moving his radio tower.  He had been shocked before and knew the danger.  The company was aware of the danger but did not want to pay for safeguarding their lines.  Court held not negligent based on formula.  P = low; L = death; B = high.  
Court might have gotten this wrong inconsistent to look at chance occurring ONLY to that CUSTOMER but burden on ALL service area
Problems of hand formula: 1) Looks at money, no difference between property, physical injury and death 2) Doesn’t take into value utility what defendant is doing (May be reasonable for Def to bury wires, but would cause rates to go up and some people may not be able to afford electricity (Cheaper cars not as safe but more people can afford cars) 3) Cannot quantify algebraically if defendant is acting reasonable, other factors needed
d.  Timtpe- man falls off truck, breaks bones, sues for negligent design of trailer.  P not high (were advised not go on top where Plaintiff was), L serious injury B trailer less effective (weight goes up payload goes down),  social utility would go down, would encourage people to go up where they shouldn’t be
Found that company was not negligent
Can smaller companies that cannot afford making goods/ services safe be held to a different standard of reasonableness? NO, minimum reasonable behavior 
Company releases drug after 5yrs of testing.  Significantly reduces chances heart attack.  5yrs of testing there are no side effects, releases, and after 10yrs 1% of people get cancer
Look at risk/utility (100,000 people no heart attacks, 100 people cancer warning label)
Negligence, what you should be aware of: Custom in industry, burden of waiting 10yrs, reasonable testing they did and others that are relevant.  What duty does a company/ Defendant have to know this information
e.  Vaugh Defendant took shortcuts to save money.  In good faith he thought he was acting reasonably.  Acted SUBJECTIVELY, negligence always deals with OBJECTIVE reasonableness 
Why OBJECTIVE reasonableness easier for jury to discharge its duty, subjective reasonableness would encourage people to remain ignorant (wouldn’t have to conform to objective reasonable standar/care)

Knowledge– negligence is not based on the average or normal person, but on the reasonable person. (if it was average person 49% of people would be acting unreasonable)
A reasonable person would not jaywalk.  A normal person might and the average person does, but a reasonable person does not.
Delair v. McAdoo – Defendants tire blew out on while passing another driver v.  Court held that a reasonable person must know certain things, such as how worn their tires are, what condition the car is in, was the car dangerous to drive.  It established a duty to know.
Emergency – in times of emergency, a person has the right to act negligently.
If his negligence creates the emergency, then he cannot use the emergency defense.
If he steers for the store front and creates damages, then necessity defense.  He has to escape the danger and he is creating an intentional tort.  If he is doing it solely for the safety of his life, then personal necessity and the taxi co. is required to pay through respondeat superior.  
Necessity is defense for intentional torts; Emergency when the damages are for negligence.
Corda v. Peerless Transportation Co. – Defendant was driving his taxi when a man jumped in and threatened to blow his brains out.  Driver jumped out of his taxi while it was still moving to get away from the danger.  
Disabilities – Courts hold people with physical disabilities to the standard of care a reasonable person with that disability would take.
TAKE into consideration when determining reasonableness
PHYSICALA reasonable blind person would act this way CUSTOM of among blind to act this way
Roberts v. State of Louisiana – Roberts, a blind employee walked to the bathroom without his cane or any other instrument to help him see.  He walked into and hurt a elderly man.  Roberts was not held liable because a reasonable blind man would act that way.  Custom evidence introduced to show this point.  Employer was not held liable for negligent supervision.
Mental illnesses are treated differently.  Mental illness does not change the reasonableness standard in court.
Jones spy for CIA reason to believe followed around by enemy agents.  Sees one try to cut him off and drives fast through red light and crashes injuring others (is paranoid scysophrenic)
If diagnosed and did not take medicine would be liable (treated like physical disability (not wearing glasses)
Tort law/ restatement said she should not be excused even if undiagnoses

Religious views are typically left for a jury to decide whether the view is reasonable or not.
D hits P causes injury
Decides not to have surgery to fix arm not acting reasonable to mitigate damages.
Blood transfusion required,  not allowed in religion EGGSHELL PLAINTIFF take plaintiff how they are, initial fault on defendant, reasonable person IN THAT RELIGION would not have surgery
Age How reasonable 12yo would have acted, older you get closer to reasonable person (adult)
Also take into consideration Intellectual capacity, Emotional, physical
IE intellectual capacity of 10yo,  emotional 8yo, physical 12yo
Children – there is a separate standard for children.
Courts look to many factors when contemplating what age a child is at, such as chronological age and experience, intellect, emotional and then superimpose a reasonable child standard.
Stevens v. Veenstra – 14 year old was learning how to drive at drivers ED ran through HS when he hit the plaintiff’s car.  Defendant skipped 3 years in school and had a higher intellect.  Trial court holds to a child standard, while appeals court holds to the adult standard.
When minors participate in adult or dangerous activities they are typically held to the adult standard.  (unless child is so young don’t know what they are doing (9YO held liable)
Would be unfair to hold kid to different standard (dangerous to everyone else)
Even though ran through HS and directed toward children
What is an adult activity?
Snowmobile, motor scooter
Firearms (both adult and not in different jurisdictions) 
Environment rural country shoot as child, in Boston wouldn’t
Golfing (both adult activity and not in different jurisdictions)

Custom – What is the custom of the activity, field or profession?
Custom is the average or normal person.  
It is always subject to the reasonableness of the fact finder.
It is very persuasive testimony.
Malpractice is just like custom; for custom testimony you need to show:
Proof of custom.
Reasonableness of the custom.
Although it is a jury question about the reasonableness it is less of an issue because it is so technical.  
Trimarco v. Klein – Trimarco was a tenant who cut himself on glass that was in his shower door.  The custom at the time was to replace with shatterproof glass as refurbishing or when broken.  Court found custom evidence was appropriate in this case.  
Even if you did not know about custom, had a duty to know (should have known)
Duty was to replace all glass not made of shatter proof at the time they became aware because it was dangerous (huge burden on landlord)
Professionals
Held to higher standard of care than ordinary persons
A professional who has a special skill is required to possess and exercise the knowledge and skill of a member of the profession or occupation in good standing in similar communities.
Expert testimony used to know what is reasonable and what is not; what is the standard of care?
Medical Malpractice
Dute USE TO BE based on a community standard different standards based on location
Not good because patients suffer
Now there is a national standard of care for negligent purposes
Boyce v. Brown – doctor failed to properly x-ray her ankle over the course of several visits, a second doctor x-rayed the ankle and found was not healing properly. First doctor not held liable due to lack of expert testimony as to common practice. 
Expert would have to say, “Would have done x-ray Brown negligent for not”
Helling v. Carey – Went to doctor 9 times about irritation in her eye, never performed a glaucoma test.
Custom is that under 40 you don’t test for glaucoma.
Plaintiff doesn’t question that, court allows verdict to be overturned because the test is so simple and quick, the custom is unreasonable.
S.Ct. says no jury could find it reasonable…which is very rare.
2 important points:
Exception to general rule regarding jury’s job to judge reasonableness of a custom.  In medical malpractice, courts are very less willing to allow a jury to say a custom is not reasonable.  *  In Helling, S.Ct. said the reasonableness wasn’t just a question for a jury, it is a matter of law.
Play it safe and do this test.  

Negligence Per Se
Standard of care in a negligence case may be established by proving applicability of a criminal statute. Statute’s specific duty of care replaces general duty of care. 
Plaintiff must show BOTH
1) Type that they are within the protected class of statute and 
2) Classthat the statute was designed to prevent type of harm suffered.  
Martin v. Herzog – No light on buggy, there is a statute that requires it.
Trial Court found not negligent for Plaintiff and defendant appeals.
Appeals court says if they violate the law, then they are negligent.  Trial court says it is only evidence of negligence…not negligence per se (Still must have a causal relationship).
Two jurisdictional views:
Minority- violation is just some evidence of negligence
Majority-violation necessitates a finding of negligence
Statute must protect against particular harm.
Reque v. Milwaukee & Suburban Trans. Corp. – Plaintiff hurt herself when departing bus.  Claims bus was more than 12” away from the curb in violation of the statute.  Court finds that statute was put in place to help traffic circulate, not to protect against passengers.
Regulations are treated differently than statutes.
Stachniewicz v. Mar-Cam Corp. – Plaintiff wants to recover for barfight.  Regulation says a bartender cannot serve anyone who is visibly intoxicated.  
No but-for causation.  But-for violation plaintiff would not be injured
Once intoxicated cant serve drinks, but-for not serving drink after being visibly intoxicated would fight have occurred? No, violation AFTER person already drunk
If it was once person is visibly intoxicated tavern owner has duty to remove then but-for met.  But-for tavern owner not removing visibly intoxicated person fight would not have occurred
There are 5 excuses a party can use to justify their non-compliance with a statute.
 A driving car swerve over center line to avoic child running into street hits C, C brings negligence per se case. Class and Harm: YES, Violation: YES, Causation: YES, A driving reasonable should he be held liable? NO, excused, avoiding greater harm
When the person is incapacitated (seizure…)
The person either knows or should know about compliance.
Unable to conform to statute after reasonable care or due diligence to comply.
Emergency situation not due to actor’s own conduct.
Compliance would cause greater risk of harm.
Judge is responsible for finding:  
Harm
Class
Jury is responsible for finding 
Violation of statute
Causation
Damages
Jury cannot second guess the applicability of negligence per se.
GO to dentist to get work done, makes teeth worse.  Dentist does not have a license to practice dentistry, does negligence per se apply?
Causation? Did violation of statute (unlicensed dentist practicing) cause injury
Violation of unlicensed practicing cannot be used in most states
Some states shift burden to defendant to prove sound medical practice
g. Impson trying to get around negligence per se
Statute: No passing in left lane 100 Ft from intersection, Def passes in left lane in intersection, hits someone trying to take left turn
I harm YES II; Class of people YES; Causation YES, none of his excuses were recognized excuse, will not be able to bring up

Res Ipsa Loquitur “Thing speaks for itself”
When there is not no direct evidence; circumstantial evidence used to prove negligence 
Res Ipsa Loquitur can only be used in specific circumstances. (MUST HAVE BOTH ELEMENTS) 
Doesn’t normally happen without negligence (more likely than not happened w negligence)
Caused by instrumentality in exclusive control of the defendant.  (More likely than not it was this defendant’s negligence)
Exclusive control when the negligence took place (soda bottle with worm in it had been in control of many other people, but still had seal intact, therefore exclusive control when bottled.)
But not when two masons working brick falls and hits plaintiff while in the middle of both of them, no way to identify which mason it was, no exclusive control
Can’t be by any fault of the Plaintiff.
Examples elevators crashing 10 floors, buildings collapsing, wheels falling off, planes falling on a clear day
Doesn’t require negligence is ONLY way, just more likely than not (51%)
If there is a duty for one to make sure there is no negligence, then that person is responsible in two ways 1) they did something or 2) they allowed something to happen.
Ybarra v. Spangard – Put under for surgery, wakes paralyzed in one arm. 6 people in the room and no evidence of who acted negligently. (worked independently as sub contractors, if all worked for hospital could use respondent superior as exclusive control)
More likely than not happened with negligence  No issue, surgery on appendix, nowhere near shoulder; expert testimony due to negligence
Exclusive control Possible that all defendant’s negligent.  Either by what they did or because what they allowed others to do.  Court shifts burden of proof from plaintiff to defendant.  (RARELY burden shifts when not in hospital/ doctor setting and ALL defendants must be potentially negligent [unlike masons]
How is Yaborra distinguished from mason example?
Only ONE of the masons was negligent
Only ONE of the masons was negligent, in Ybarro ALL could be negligent
Sullivan v. Crabtree – Sullivan was a hitchhiker who took a ride from Crabtree.  Took detour to stop by his home, “frolic of your own” not within scope of employment cannot use respondent superior
To use res ipsa loquitur plaintiff needs to show to the judge that the occurrence does not usually happen without negligence and that their was exclusive control by the defendant
RIL creates inference can take or not, not binding like NPS
Procedural differences between RIL and NPS
	
	Judge Function
	Jury Function

	Negligence per se
	1) plaintiff is member of class that statute protects?
2) statute is remedy for harm that that plaintiff suffered?
	1) violation of the statute
2) causation 
3) damages

	Res Ipsa Loquitor
	1) event does not occur absent negligence?
2) 50+% likely the defendant
	1) event does not occur absent negligence?
2) 50+% likely the defendant



But-For causation
But for the defendant’s negligence, would the plaintiff still have been injured?
If yes, defendant is not the but-for cause
If no, then defendant is but-for cause
HYPO:  Electrician decides to use cheaper wiring which increases the risk of fire in the house.   A fire occurs.  But also, there was a child playing with matches in the house.  Can we hold the electrician liable?
Breach of duty? Yes.
Causation? No. This is called negligence in the air.  Harm but no foul?
Proximate causation
Foreseeable injury to foreseeable plaintiff

Actual Causation [MUST prove 1) but-for causation and 2) proximate causation{foreseeable}]
But for causation – Basic Principles
Did the defendant actually cause the harm.  ‘But-for’ defendant’s actions, the harm would not have been committed.  Preponderance of the evidence.
Ex. Electrician uses substandard wire, electric fire caused by wire… but-for substandard wire, fire would not have occurred
A defendant can be negligent and still not the ‘but for’ cause of the harm.
Ex. Electrician uses substandard wire, child playing with matches starts fire, no but-for
Plaintiff must show that if not for the neg. of the defendant, injury would not have occurred.  If injury would occur anyway, then no fault (Lyons).
Is there a factual connection between Defendant’s negligence and Plaintiff’s injury
Even with strict liability, do not need to prove fault but must prove causation (what D has done caused P injury)
Perkins v. Texas – plaintiff is widow of the passenger of the car.  Widow for the driver could not bring suit because the driver was also a but-for cause.  But the plaintiff’s husband was a passenger in a car that got hit by the train that was speeding 12 mph over the self-imposed speed limit.  There was a warehouse at the corner of the intersection where the road met the tracks, which impaired both visibility of the car’s driver and the railroad.  The train was definitely going over the speed limit, and the car was traveling between 3-25 mph.  The plaintiff charged if the train was not speeding, car would not have been hit.  Train said even if it weren’t speeding, train would have been hit.
HELD – While the train drivers were negligent in speeding, their speeding was not a but-for cause of the death.  No evidence to show that if train were going 25mph that the accident would not have happened.  Car might have been going faster, etc.  must be more than a possible cause.
As a matter of law, court dismissed the case because no evidence of but-for causation for trier of fact to have to review.
HYPO 3:  Then is the self-imposed speed limit at 25mph negligent?  Argument for – it was self-imposed speed limit, maybe it was not slow enough.  Railroad would argue it is custom, and counterargument would be that it could be an unreasonable custom.
But for the speed being too high, the defendants would not have hit train at same time.  Shouldn’t matter b/c hey were driving over it anyway; no way to say they would have followed it.
HYPO:  Was it negligent that the railroad had a flashing light and bell sounding but no gate?  A gate surely would have stopped the driver.  Evaluate first on negligence principles – is there a duty and a breach in not having a gate?  Social utility – the benefit v. the burden?  Risk utility – burden of installing verses probability times risk; custom, or statute as other tests.  
But for lack of gate, car would have stopped and the driver and passenger would not be dead.
POINT:  don’t accept single theory of causation as only way to analyze.  Always look for multiple causes – look at all parties.
Ford v. Trident Fisheries – plaintiff’s husband died when he went overboard on a steam trawler.  Plaintiff alleged the trawler was negligent in maintaining the rescue boat, since the boat was lashed instead of being attached with davis and it only had one oar; she alleged that but for the maintenance, her husband would have been saved.
HELD – Even if assuming the defendant was negligent in maintaining the rescue boat, nothing in the facts show that the negligence caused the death IE but-for lifeboat being stored improperly husband wouldn’t have died.  No one saw the man go overboard or saw him in the water.  So even if the boat were perfectly maintained no reason to believe rescuer would have found him.  Or, if he found him, he would have been alive.  He could have died instantly.  
Need something more than a possibility- need more than 50% chance. 
Burden of Proof  - Plaintiff must show causal link that defendant’s negligence was a cause-in-fact of the harm 
RULE:  plaintiff must establish that “more probably than not” the defendant’s negligence was a but-for cause of the harm.
If plaintiff’s harm would have occurred even without defendant’s conduct, defendant was not the cause
There must evidence to support the link
Defense will argue other possible causes.  But possible causes do not outweigh fact that more probably than not, D’s negligence was the cause. So need another more probable cause.
Reynolds Woman at train station falls and injures herself at night, no hand rail and poor lighting
More likely than not negligence (not having lighting and railing) caused injury, does not need to exclude all other possibilities
Easier for court to allow this to go to jury because lighting and rail used to prevent this
If had heart attack at top of steps, Def would still be negligent but not the cause

Failure to Warn 
If there is a warning, then the presumption is the defendant would have read it and adhered to it.
No duty to warn if:
If it is obvious.
If you can prove the D knows the warning even without reading it.
If plaintiff does not know of the relevant risk, the negligent defendant can escape liability by proving that the plaintiff would not have read or heeded the warning had one been given.

Probabilities
when the issue is one that lies beyond the range of observation and experience of the jury such that they don’t have knowledge of the subject, expert testimony is conclusive; ie, it is not advisory such that jury can decide how to consider it in their verdict.

Plaintiff must show that is was the negligence of the defendant that caused in the injury. Kramer – where glass cut a persons’ head, then they developed skin cancer in the same spot not ‘but for’ causation	
Could sue for stitches, medical testimony was inconclusive, cant find guilty on JUST SPECULATION BY WITNESS
Mathematical equations help prove a point, but cannot stand alone as proof.  Just because only one bus company had license to be driving in the city doesn’t mean every bus had to be owned by them. (Sargent).
Daubert – criteria used in order to evaluate whether to allow expert testimony or not. (some jurisdictions)
Whether it has been tested
Subjected to peer review and publication
Potential error rate
Maintenance standards
Attracted widespread acceptance or is it just something that was cooked up for this particular case.
Old test Frye test is the method by which the evidence was widely accepted by medical community
For chemical types of injuries Plaintiffs must show:
Chemical is capable of causing the types of injuries complained of.
Must show causal relationship between chemical and the type of injury.
More likely than not that the chemical caused that injury.
RULE:  In Toxic Exposure Cases, plaintiff must show 1) possibility - that negligence is capable of causing the harm, and 2) probability - that more probably than not in this case it did cause the harm
Strong Preponderance Rule - Specific Causation Evidence – some courts will only get case go to jury if there is specific evidence beyond statistical correlations that show direct and actual causal link between defendant’s negligence and plaintiff’s tortious injury => called particularistic evidence, pertains to this case.
Expert says defendant could have caused the harm
Expert shows that more likely than not, 50+% chance that when this injury occurs, it was caused by what the defendant did, OR
If there is evidence of the negligence where the harm is – like asbestos in victim’s lungs and he also has lung cancer
Weak version of the preponderance rule – verdict allowed solely on basis of statistical evidence => plaintiff shows she was exposed to certain toxic chemical and statistics show that persons exposed to that chemical contract disease at increased rate
Hurdle 1- Without precise evidence, how do you make the leap from possible cause of harm to probable cause of the harm?  Establish basis for jury to infer that this defendant was the cause in fact, as opposed to other possible causes.
Eliminate as many of the other possible causes as possible so that process of elimination defendants are only other possible cause – not engaged in other conduct, lack genetic factors suggesting alternative causes
Show that the disease runs a different course when caused by the agent in question
Show that the agent causes unique symptoms
Show that victim has been exposed for so long
Latency period – disease appears after an unusual latency period if it caused by the defendant’s chemical, or within the expected time period after exposure
Diseased cells look or act a little differently if they are caused by the chemical
Hurdle 2 – you get to jury and are awarded damages – how do you split them up?
When some people would have gotten cancer anyway, then they should get nothing and only the people who got it from the defendant’s negligence should get the award? But you don’t know who those people, so it doesn’t work that way.
EXP:  In Re Orange – class action suit (class action = similarly situation plaintiffs claiming similar injuries caused by similar circumstances) brought by Vietnam veterans who claimed they were suffering from diseases caused by the dioxin in the Agent Orange and that their children were being born with birth defects.  They sued the 7 manufacturers of dioxin.  The night before trial a settlement had been reached and the vets were reluctant to accept it because they though they could do better, and in the opinion, the court was telling them they did not really have a good case because of the causation issues.  Their case was built on the following theories:
Chemicals in agent orange were capable of causing the injuries they suffered
This is threshold requirement – scientifically it must be possible
In the class, occurrence of these diseases was 2 / 1000, whereas normal occurrence was 1/1000, so it was twice as likely to occur
ISSUE:  Plaintiffs had difficulty overcoming first hurdle, establishing that the chemical was capable of causing their illnesses.  Secondly, members of class might have gotten cancer anyway, and 2) cancer could have been caused by many things..  E says this case broke down on hurdle 2, or 1?  Glannon says 1.
HELD – judge let’s this go to the jury even though specific “particularistic” evidence is not available because it is not as readily available in class action cases when the class is so huge and to otherwise let the defendants escape liability would be permitting them to avoid when it is virtually certain that they have injured millions of people


Loss of Chance
90% chance of survival from surgery, plaintiff dies, recovery of 100% damages.
10% chance of survival from surgery, plaintiff dies, recovery of 0%, it was more likely than not that the plaintiff would have died anyway.
Traditional analysis wouldn’t allow you to recover unless over 50%
Many jurisdictions looking at loss of survival not death
But for DR’s negligence you would not have lost 40% survival
40% survival to death 0%, full damages 100,000 can collect $40,000
BUT 70% survival rate died in surgery
Traditional approach, more likely than not (>50%) full recovery
Loss of chance jurisdiction  70% of full damages

Multiple Negligent Defendants All Causing Plaintiff’s Harm
RULE:  Where there are multiple negligent acts that contributed to the harm, none of which alone would have caused the plaintiff’s injuries, each tortfeasor is liable for all the plaintiff’s injuries
Indivisible harm – Each dependants actions independently must be necessary for injuries, if not (only one) then that on would be liable
Ex. A is a crane operator and not paying attention, drops debris on road, police officer B not paying attention and doesn’t stop traffic, C hits debris and gets injured
C sues A&B, A and B are both negligent
But-for A not negligent C not injured, but-for B not stopping traffic C not injured
If one is not necessary (or not the but for cause) then that person will not be held liable.
Non-divisible injuries
Two defendants cause a car accident, plaintiff suffers whiplash and a broken arm, injuries are indivisible.  Even though the broken arm is estimated at $30K and the whiplash at $70K.  Cannot divide between defendants.
A negligently drives car and hits B, breaks arm 30,000 goes to hospital C negligently fixes arm must be amputated 70,000
A liable for 100,000 but-for cause of all injuries (negligent dr is foreseeable)
C liable for 70,000 but-for cause of only amputation from negligence
Two defendants make an agreement to see who can get closest to plaintiffs head, one shoots plaintiff in the arm, the other in the leg.  Injuries are indivisible because of the nature of their agreement. ( vicarious liabilityacting as a group in concert)
A+B drag race, B’s car strikes C.  C sues both A+B, A cannot claim no negligence…But-for A+Bs agreement (implied) to drag race no injury would have occurred
Two defendants one shoots P in right eye, the other in left eye; both responsible for the injury they caused, plus indivisible injury of total blindness.
Divisible injuries
When two shooters each don’t know the other is there, negligently shoot the plaintiff, one fires a .38, the other a .22 each shooter only responsible for the injury each caused.
But if A + B together caused total blindness indivisible, acting as a group in concert
Joint and several liability - Under old common law, any tortfeasor who was a but for cause of a plaintiff’s indivisible harm was liable for the plaintiff’s total injuries
Plaintiff could seek total amount from either of the tortfeasors, or contribution from both.
The injury is indivisible such that both defendants are liable for $100k.  
If D1 30%, D2 70% 
Joint and several can collect 100g from either/or or up to 100g from each
Several 30g from D1, 70g D2
This approach favors the plaintiff, 
A lot of jurisdictions follow this approach.
HYPO: the crane dumping debris in the middle of the road.  If there is $50k in injury to C’s person, and $30k in injury to C’s property, the total damages are $80k. Can’t determine if A caused property damage or the personal injuries, rather he contributed to both.  So both parties are responsible for both results.
Several liability – Individual tortfeasors only pay a part of the plaintiff’s damages, and  each D is only responsible for his share of the damages.  
It is possible to “sever” the harm and say that D1 is 70% responsible, and D2 is 30% responsible.  
Based on the percentage of liability, the defendant is responsible for the corresponding share of damages, as opposed to either defendant being liable for the whole 100% of damages.  
This approach favors the defendant.
Burden shifting – occurs when 2 or more D’s are negligent, but only one causes the injury.  Instead of forcing the P to prove which one was neg., the court shifts the burden to the D’s to show they were not neg.  2 requirements for burden shifting:
All D’s are negligent.
D’s are in a better place to show who did or did not do anything wrong.  (Summers v. Tice)
No fault of plaintiff to not know what happened
Court does not routinely shift the burden
Alternative liability theory:  (multiple negligent Defendants NOT all causing plaintiff’s harm) Where 2 or more defendants commit substantially similar negligent acts, one of which caused that plaintiff’s injury, the burden of proof shifts to each defendant to show that he did not cause the harm.
When 2 or more persons by their acts are the sole cause of a harm, and the plaintiff has introduced evidence that one of the 2 persons is culpable, then the defendant has burden of proving that the other person was sole cause
Works the same if it is 1 person, 2 separate acts
TEST: 1) both defendants must be negligent before the burden of proof can be shifted to the defendant to prove it wasn’t his negligence that caused the harm.
RATIONAL: Reason behind rule is the practical unfairness of denying the injured person redress simply because he cannot prove how much damage each did, when it is certain hat between them they did it all Defendants are in a better position to know and show whose act was responsible and they are motivated to come forward.  For example, in Tice the plaintiff knows which bullet hit him first, and if one of the defendants knows he heard the first shot fired before he fired, then we know his bullet was second.
EXP:  Summers v. Tice – 2 defendants standing equidistant from plaintiff, the 3 parties form a triangle.  Both defendants are using same size shot.  They both shoot and hit the plaintiff, one in the eye and one in the lip.  The damage to plaintiff’s lip is insignificant; P is only seeking to recover for damage to his eye.  Clearly only one of the defendants shot P in the eye.  But we cannot tell which one.  Both were negligent but we don’t know which one caused the harm.
HELD –both wrongdoers are liable since they were both negligent / tortfeasrs and they brought the situation about such that one of them injured the plaintiff, thus they bear the burden of proof to show who was the greater cause
EXP:  Ybarra – similar to Ybarra because in that case, it was established that all the doctors and nurses shared a common duty to the patient and that was breached when they allowed him to get hurt.  In that case we also need Res Ipsa Loquitor because we did not know how the harm occurred, or who caused it  In Summers, we know how the harm occurred, we just don’t know who.
HYPO:  Distinguishable from the brick layer hypo because in that case, only 1 of the 2 parties was negligent and that 1 party’s negligence caused the injury, P just did not know which one.  In this case, both parties are negligence.
SUBSTANTIAL FACTOR:  More than 1 actor’s negligence is a but-for cause of the plaintiff’s harm. Typical flawed defense is that tortfeasor A says my negligence wasn’t total cause.  Or A says I wasn’t only cause.  
RULE:  Sufficient but not necessary cause – where 2 defendants act negligently, and either’s act would suffice to cause the plaintiff’s injury, actor needs only be a pure but-for cause to be liable for entire injury.  However, if the harm would have occurred anyway, without the actor’s negligence, then he should not be held liable. RULE:  Each tortfeasor need only be a but-for cause; he need not be the only but-for cause or the total cause.
MODERN RULE:  Rest 3rd does away with the substantial factor test => if D1 is but-for cause, whether substantial or not, D1 is liable.  D just needs to be pure but-for cause, not a “substantial” but for cause.
Rest. 27 – Multiple Sufficient Causes – If multiple acts exist, each of which alone would have been a factual cause under §26 of the physical harm at the same time, each act is regarded as a factual cause of the harm; comment d, liability attaches even if one fire is innocent and the other is of negligent origin.
HYPO:  D1 and D2 are hunting, both negligently fire at the same time in P’s direction.  They don’t realize P is there, but they are both negligent to his existence.  Both strike P in the left eye.   P is not sure which bullet was responsible but a single bullet would have caused the same injury.  So but for D1’s bullet, D2 would have caused the same injury.  If acting together not issue because they were both there under agreement.
TEST:  Substantial factor test – a fiction to get around 2nd entity not being available to assume liability.  The issue was that the plaintiff would not recover from anyone because both tortfeasors were not present.  Thus if you had 1 and it was proven that he was a “substantial factor” then plaintiff could proceed and could recover. 
Kingston v. Chicago & N.W. railroad – determinative that fires merge.  If they did not merge, then 1 hit the farm first and burned it down.  D2’s fire comes later and is just negligence in the air.  D is arguing that the even if we had not started fire, P’s house would still have burned down, so not but-for cause.  But for D1’s fire, P’s house would still have burned down.  D says his fire is “negligence in the air”. Kingston court asserts that if 2nd fire was natural, then D1 would not be liable at all.  Most courts would say that regardless of cause of the 2nd fire (natural or human) the railroad was substantial factor and thus liable for 100% of the damage.
HELD: Since the defendant’s train was a proximate cause of the fire, defendant is liable for the entire damage, regardless of fact that there were other causes. That is because it is impossible to allocate which part of the total damage was a result of the defendant’s fire from the northeast v. the fire from the
RULE:  Market share theory - Kicks in when plaintiff can not bring in all the possible defendants, defendants are is only liable for % of damages corresponding to their % market share
EXP:  Sindell – P claims she got cancer and has future risk of cancer, and it was caused by her mother taking DES.  P needs to prove: 1) that DES can cause this type of cancer 2) more likely than not it caused this cancer in P.  In Sindell, evidence was that this type of cancer rarely occurred in the young women and more likely than not when it did, the woman’s mother had taken DES. Sindell applies the alternative liability theory, but is distinguishable because the 5 defendants before the court did not represent 100% of the possible actors.  The 5 defendants were 5 in 200, ie, a 3% chance.  But the court did not look at it that way.
ISSUE:  Only 1 of 5 defendants was the but-for cause.  But for D3 making DES, D4 and D5 would still have made it.  But like in Summers, P says all defendants were negligent, just by making the drug and promoting, given these side effects.  Similarly, court shifts the burden of proof to the defendants to show that it wasn’t their negligence then who caused the plaintiff’s cancer
Key difference from Summers, in Summers, the but for cause was absolutely either 1 of the 2 defendants.  But here, there are hundreds of manufacturers of the drug.  The court permits “market share theory” to establish the scope of negligent defendants, since they made more than 90% of the drug.
Two other reasons upon which court justified its conclusion: 1) Defendants can bear the cost “deep product theory”, and 2) Deterrent effect to take more care; d’s should not escape liability because p cannot prove exactly who made the pill her mom took
Court uses market share theory – these 5 defendants represented 90% of the market share. Hypothetically:
Defendant 1 – represents 15% of the market share
Defendant 2 – represents 20% of the market share
Defendant 3 – represents 25% of the market share
Defendant 4 – represents 10% of the market share
Defendant 5 – represents 20% of the market share
Court’s reasoning:  D’s had a better chance of knowing they were the manufacturers, they had products to absorb burden, and deterrent effect
CRITICISMS:  1) plaintiff must bring in “substantial share” of the market, 2) and the plaintiff does not recover 100% damages; 3)  if plaintiff can only bring in defendants each who represent a very small share – like 3% - and the market is full of the little ones , plaintiff needs to be able to establish substantial share.  These defendants would only be liable for their corresponding share.  Some jurisdictions do not allow these little players.
JURISDICTIONAL DEPENDENT FACTORS:
How to define market share
How to define substantial (30% of market is not substantial)
How much market share a party must represent to be brought in
SUMMARY
How to prove negligence
Res ipsa (Chiquita banana)
Negligence per se (martin v. Herzog)
Duty and breach (the worn thin tires case)
How to prove causation
But for
Substantial factor
Shifting the burden of proof / Market share theory
HYPO based off Grace v. Beatrice – P alleges D dumped toxins illegally, and those toxins made their way to the water supply which then made its way to a specific neighborhood and caused a higher incidence than normal of leukemia in people living in that neighborhood.  What are the but-for causation issues?  Assume negligence in the dumping.  Normal incident of leukemia is 1% of population, but within this community, 2% of the population develop leukemia.  So 100% increase.
Theories of negligence
Negligence per se – statute against dumping and company violated that; class and harm requirements are met because the statute’s purpose is protect people from this kind of harm
The issue in this case was that there was a lot of conflicting testimony as to whether the company even dumped chemicals. 
Assume they dumped the chemicals and that negligence can be proven, what are the causation issues?
First need to show that the toxins can cause leukemia.
Second that the toxins more than likely caused this leukemia
Under the agent orange case, statistical proof would be sufficient because such a large class action suit
Then, could the chemicals even seep into the ground into the water, based on the distribution of the land?  But for the dumping, the chemicals would not have been in the water
That the chemicals got in the water and remained toxic?
But for the toxins in the water, the plaintiffs would not have gotten leukemia
HYPO:  what if for chemicals to cause cancer, need 3 units per 1000 cubic inches of water, and A dumps that much and B dumps that much, now issue is twice as much in the water as is needed to cause cancer.  A and B, like other cases of multiple tortfeasors, will claim their dumping was not a substantial factor because the other defendant’s toxins were there.  But for A dumping, B would have dumped and the toxins would have gotten in the water anyway.  Is this an example of 2 tortfeasors acting independently, and if both were negligent, they can both be held liable, even though you can’t figure out which one it was?  The burden of proof shifts to them?
HYPO:  A dumps toxins with 1 unit of toxin and B dumps toxins with 2 units of toxins.  Now both necessary to create 3 unit that then cause cancer.  Both are but for causes.
POINT:  the burden of proof on the plaintiff is very high which makes these cases very difficult.


Proximate Causation – Foreseeable
Concerns fairness and justice.
Is the D negligent?
Is the D the ‘but for’ cause?
Is the D the ‘proximate cause’?
The Skull Rule (Eggshell Plaintiff) – you take the plaintiff as he stands.
Injured plaintiff who also suffered from alcoholic tremens died from neg. driving by the D.  Because the tremens would have killed the plaintiff eventually does not absolve D.  (it does effect damages though).
Pre-existing psychotic/emotional condition triggered by neg. action of the D will fall under the eggshell plaintiff rule.
Also applies to property.
Running down a busy sidewalk and hit a pedestrian who is carrying a $70,000 vase. 
Foreseeable plaintiff (someone walking down the street).
Foreseeable harm (hitting them, making them drop something).
Foreseeability is a big factor in determining proximate cause.  
Reasonably foreseeable Test:
Is the harm foreseeable?
Is the P foreseeable?
Not all foreseeable injuries are probable.  There can be more than one reasonably foreseeable consequence.  
Injury does not have to spring from the most reasonably foreseeable.
Plaintiff still has to mitigate damages – refusing blood transfusion will cut liability there.
Marshall D1s truck swerves into another lane car hits snow bank to avoid truck, no injury to the plaintiff yet.  Plaintiff walks up hill (after Def tells him too) to warn others of the car and gets hit by another car D2.  P sues D1+D2, jury finds D2 not negligent but, finds D1 (truck driver) negligent
But-for but for causing accident P wouldn’t have gone up hill and gotten hit
Proximate cause D1 argues accident was over, therefore cutting off proximate cause… proximate cause is foreseeable 1) foreseeable harm to 2) foreseeable plaintiff
Extra risks created by D1 not over, foreseeable that P would aid in helping with accident and get hit by another car
But if escaped convict happened to walk over hill and murder him not foreseeable (would be INTERVENING ACT unforeseeable act that cuts off proximate cause)
Deemers Roaming dog on property.  Dog put in police car after dog was in the backseat the police officer fell.  P sues dog owner for allowing dog to roam (had been roaming multiple times)
D negligent yes. D but-for yes.  Prox cause no, if chasing dog and fall and got hurt foreseeable but it is not foreseeable that after dog was in the car P would fall and get injured
Wallace Glass bottle exploded & no injury.  Plaintiff returns 5 minutes later to clean glass, falls and sustains injury.
Proximate cause yes, foreseeable harm (not expected harm which would have occurred when bottle exploded) 
IE Cooking soup in pot at restaurant, rat poison above pot in shelf, no one eats poison but explodes from being near oven flame
Not most likely harm, but foreseeable harm
Daniels Forced to use gas to clean @ work in unventilated room containing gas heater with open flame.  Gas spills on rat, rat catches on fire and ignites heater
Proximate cause Foreseeable harm to a foreseeable plaintiff, just way in which harm occurs is freakish…Proximate cause STILL FOUND
FORESEEABLE HARM HAPPENED IN AN UNFORESEEABLE WAY WILL NOT PREVENT PROXIMATE CAUSE
Glover Bus driver accidentally drops off 2 15yo boys w/ 14yo girl in unsupervised area where girl is raped, girl sues bus driver
Proximate cause foreseeable, 2 boys had violent history (w/o that knowledge probably not foreseeable) therefore making a violent act foreseeable (need not be foreseeable which SPECIFIC violent act)
McCahill D hits P with car who dies because of tremors from DTs
But-for But-for accident would tremors have occurred? Yes, but accident brought them on FASTER
Proximate cause pre-existing condition caused death (instead of just broken bones) is D liable for death? YES EGGSHELL plaintiff, damages are not diminished because of preexisting condition
Property if bumped into P carrying expensive pottery that broke D would be responsible 
Idiosyncratic Eggshell rule will not make something not negligent negligent of something reasonable unreasonable
Religious beliefs generally do not invoke eggshell rule
Most jurisdictions must act reasonable to mitigate damages
Crankshaw Customer at restaurant eats negligently prepared food and becomes ill, plaintiff assists and slips on vomit sustains injuries and sues restaurant
Proximate cause Court INCORRECTLY decided that there is no proximate cause because not foreseeable, but would be foreseeable to person who ate the food
Incorrect because “danger invites rescue” and rescuer sustaining injuries (even if acting negligently) is foreseeable
Zone of danger Palsgraff Two people trying to get on train, one holding package in brown paper, train starts moving, tries to hop on employees trying to pull person on.  Person drops package which contains fireworks, Palsgraf (plaintiff) is 15ft away and says as a result of explosion scales fall off and injure her
Negligence employees helping passenger on as a result caused scales to fall and injure plaintiff
Risks reasonably to be perceived defines duty to be owed
Two passengers fall and package falls unreasonable for employees to perceive package dropped would cause explosion and injure someone 15ft away
Plaintiff not in the ZONE OF DANGER for which defendants should be held responsible
If clear indication that there is fireworks, zone of danger would extend because knowledge of the dangerous explosives
If theory was scales were improperly installed like rat case, unforeseeable accident results in a foreseeable harm to a foreseeable plaintiff

Remember unforeseeable causes do not matter, it is the foreseeable harm that does. 
Intervening Causes – too many intervening causes between negligent act and injury, such as those in Palsgraff will not support a proximate cause finding.
(1) Foreseeable harm (2) foreseeable plaintiff
Running red light injure pilot, new pilot crashes plane passengers die
Injury to first pilot (foreseeable harm, foreseeable plaintiff)
Second pilot & passengers outside zone of danger
An intervening cause is an event that occurs after a tortfeasor's initial act of negligence and causes injury/harm to a victim. An intervening cause will generally absolve the tortfeasor of liability for the victim's injury only if the event is deemed a superseding cause. A superseding cause is an unforeseeable intervening cause. By contrast, a foreseeable intervening cause typically does not break the chain of causality, meaning that the tortfeasor is still responsible for the victim's injury -- unless the event leads to an unforeseeable result.
For example, if a defendant had carelessly spilled gasoline near a pile of cigarette butts in an alley behind a bar, the fact that a bar patron later carelessly threw a cigarette butt into the gasoline would be deemed a foreseeable intervening cause, and would not absolve the defendant of tort liability. However, if the bar patron intentionally threw the cigarette butt into the gasoline because he wanted to see it ignite, this intentional act would likely be deemed unforeseeable, and therefore superseding.
Driving negligently 
Superceding Causes – 
Future negligent acts will not cut off liability for a previous negligent act.
Dr. neg. setting a leg at the hospital does not cut off liability for the original tortfeasor.  (Derdiarian).
Dadarian Const job in road 2 defendants, D1 construction company D2 Driver, D1 uses wooden barrier to protect work area D2 fails to take medication goes through wooden barrier hits enamel and burns Plaintiff who sues D1 (expert testifies should have had concrete barrier and flagmen)
If only REQUIRED flagmen, barriers wouldn’t have stopped driver and there would be no but-for causation
But also required stronger barriers, D1 argues no proximate cause because freak accident that someone wouldn’t take their medication, court says “precise manner need not be anticipated” is foreseeable someone would get through barrier and injure Plaintiff [foreseeable harm to foreseeable plaintiff] intervening act NOT SUPERCEDING
Car rental where trunk is defective pulls over tries to fix and is hit by car
Court holds no proximate cause, but it seems like it would be foreseeable, court likely wrong 
GROSS NEGLIGENCE/ RECKLESS/ WANTON may cut off liability
Medical malpractice NOT superceding (still intervening)
IE After car accident, Ambulance negligently struck by negligent driver negligence is foreseeable➔intervening but NOT superceding
Plane falls out of sky on clear day into hospital and causes death, probably superceding
Future criminal or intentional conduct will cut off liability.
Watson v. Kentucky and Indiana Bridge and Railroad - Defendants railroad negligently allowed gasoline to escape from a railroad tank car, such that it flowed into the street, filled gutters and was left standing in pools.  A bystander, Duerr, lit a cigar and threw the match into the street into a pool of the spilled gasoline, causing he explosion.  Plaintiff was injured in the explosion. Duerr claims it was negligence that led him to throw the match, but others claim it was deliberate Bystander claims he was unaware of the gasoline. Railroad claims Duerr was superceding cause that cuts off its liability for the fire.  HELD: If the bystander’s act was criminal or intentionally tortious, then that would not be foreseeable to the defendants and thus they would not be liable for the harm that resulted from the unforeseeable act.
Acts of God
Danger invites Rescue
When a negligent act puts someone in danger, a rescuer who is harmed is deemed foreseeable and the D is liable.  
Neg. leaving railcar door open, passenger is flung out, cousin who seeks to find him is injured.  RR is responsible to the rescuer.
Even if rescuer is negligent it will not be a superceding cause, but it will effect damages.
If rescuer is wantonly neg. or incredibly foolhardy, that will cut off liability for the D.
Rescue doctrine is not available to those who come to the scene for purposes other than rescue, i.e. to see if a loved one is okay.

Limited Duty Rules

Difference between duty and proximate cause:
Creating a duty looks more towards foreseeability rather than probability.
Social hosts who allow friends to drive drunk home are sometimes found to have a duty to stop them.  (Where does the duty end though?)
There is no common law duty to act to save someone, unless there is a recognized legal relationship (Yania v. Bigan).  No duty to save drowning man when he jumped in on his own accord.
LIMITED duty to act
Unless through some positive act of negligence have caused a person to be put in harms way, you have no duty to rescue that person from harm.  
General rule: if you really are a bystander, you generally have no duty to come to that persons aid
Why not duty? Why doesn’t law create legal responsibility
Intermeddlers can make situations worse
If you didn’t create the risk, why put yourself at risk (cultural)
     Drowning 
Do nothing:  Yaria, Lawnmower example
Acts: 1) swim out to save person, see shark turn around 
No duty to act in first place, but once starting to act, must act reasonably
Good Samaritan laws (excuses negligent rescues) do not force persons to come to assistance but shield people who rescue from law suits when acting negligently (doctor driving past accidents fear of getting sued)
Absent good Samaritan laws, once you start must act reasonably, no negligence (may be but-for issues that come up)
Some states have duty to act seeing an accident and to report it
Reliance if either the person who is getting rescued relies on person, or other people WOULD have come out to the rescue but now they don’t, detrimental reliance creating duty to continue on; was no prior duty, but once you agree to undertake a duty you must continue
Special Relationship Lifeguard on duty has a contractual relationship to aid people drowning.  
Baker pg 324 plaintiff goes into taco bell, loses consciousness and injures himself, questionable if employee asked if needs help and okay, got up and has another episode and falls down and has serious injury.  
Nothing Taco Bell did caused the person to have episode.  Still duty to act, business invitee relationship.  A person comes into your business, something happens for whatever reason, have a duty to act reasonably under circumstances and render aid.  In Baker, not required to provide CPR but HAD to offer reasonable assistance, if they didn’t offer any assistance at all they automatically lose.
Employers and employees, students and teachers, parents and teachers, common carriers, duty to offer reasonable existence when your negligence puts someone in harms way (even when non-negligently put someone in harms way still have duty to act reasonably in care when putting someone in danger)
Duty to warn cases two friends in casino, friend tells other friend he is going to rape young girl, does nothing not tortfeasor no duty to warn
RTH case. Husband special relationship to wife. Not to young girls getting sexually assaulted. Wife argues no duty, and if duty not proximate cause of the injuries
If there was a duty to warn, then it would be foreseeable harm to foreseeable plaintiffs therefore proximate cause
What does court have to do to determine if there is a duty created herethree factors
1) Foreseeability obviously foreseeable
2) Relationship spouses usually best sources to determine if husband has kids at risk
3) Public policy relationship between husband and wife is outweighed by protection of children from molesters 
Statute that applies to wife seems negligence per se and create duty reason they don’t do that is because most of time Negligence per se cases only when there is a pre-existing common law duty on a person to not act a certain way, statute doesn’t quantify pre-existing duty, creates a new duty

3 exceptions to the no duty to act rule:
Reliance
If by starting to rescue or act you are impeding other from helping, you have created a duty to act.  P will have to prove that acting to help actually did impede others.
Once promise is made, reliance is established.
When you take care for someone and act negligently, you will be held for the aggravation of the injuries not the ‘but for’ cause of the original injury.
Statutes – relationships which form a legal duty.
Customer/Business owner, Employee/employer, Schools/pupils, Carrier/ Passenger, PARENT/CHILD, HUSBAND/WIFE

Placing the victim in harm’s way.
If D’s negligence puts the P in harm’s way, there is a duty to act reasonably to help the P.  Some jurisdictions say even if the D was not negligent in putting P in harm’s way there is still a duty.
Duty to Warn
Common Law – no duty to warn
Factors of duty:
Foreseeability
Risk of harm
Severity
Relationship
Public policy
When a party is placed in a unique position to know of harm being committed a duty could arise (sexual abuse case).
Therapists who know or should have known about a serious risk to the health of someone else have a duty to warn
Negligent Infliction of Emotional Distress
DEFINED:  The injury from defendant’s negligence is emotional harm; physical symptoms may (or may not) come later. Chronology is emotional harm (stress, shock, fear) then physical.
HYPO 1: pregnant woman, defendant negligently driving and hits woman, causing her physical harm, miscarriage and emotional distress
Parasitic injury – not even included in NIED.  Where there is physical injury that causes subsequent emotional harms, these are called parasitic emotional harms and are recovered for as part of traditional damages because there is a physical harm first – battery / injury of some sort, that then causes the emotional harm (fear, depression, anxiety) and that physical evidence gives veracity to the emotional harm
2 classes of NIED 
Direct  => established by impact, zone of physical danger or special relationship
HYPO 2: pregnant woman, defendant negligent driving, does not hit her.  She is in fear though and suffers miscarriage.
HYPO 3: pregnant woman, defendant negligent driving, does not hit her.  No miscarriage but she suffers insomnia, agoraphobia, headaches, etc.
Indirect (bystander) => established by zone of physical danger or Dillon test
HYPO 4: Pregnant woman on corner of street, sees her daughter cross and get hit, suffers miscarriage.
RULE: Courts set up significant barriers to recovery on NIED, holding in most cases that defendants owe no duty to avoid inflicting emotional distress on bystanders, and only limited instances on direct victims
Direct NIED = 2 ways to establish: 1) Zone of Physical Danger and 2) Special Relationships
HISTORICAL APPROACH: The Impact Rule: plaintiff could only recover for shock if there was physical impact =>  Not physical injury; just had to be touched.. 
POLICY: Avoid fraudulent claims
ISSUE: indefensible – what was the difference between slight touch and emotional distress and no touch and emotional distress.
NEXT TEST: Zone of physical danger: Not necessarily harmed or even touched, but close enough that plaintiff was in fear for her own physical safety. So theory evolved from Direct injury to direct impact to zone of physical danger. Derived from Cardozo’s Palsgraf analysis – where bystander is foreseeable, defendant has a duty to avoid injury.
RULE: Rest 3rd §46: An actor whose conduct causes serious emotional disturbance to another is subject to liability to the other if the conduct: 
(a) places the other in immediate danger of bodily harm and the emotional disturbance results from the danger; or
(b) Occurs in the course of specified categories of activities, and undertakings or relationships, in which negligent conduct is especially likely to cause emotional disturbance
HYPO:  Pregnant mother delivers baby but because of doctor’s negligence, delivers the baby still born.  She suffers emotional distress.  But there is no direct injury thus causing the emotional distress, nor is there physical impact or zone of physical danger.  Emotional distress is based on special relationship. (why isn’t this zone of physical danger – not foreseeable that any physical harm would come to her?)
Negligent mishandling of corpses – based on special relationship.  Courts recognize that families would suffer emotional distress from seeing another body in the casket that is not their loved one. How does the family know it was the undertaker’s negligence not the hospital’s negligence?  Either way, the parties probably have a special relationship.  You may not be able to prove how it happened, you might use Res Ipsa loquitor to show that absence someone’s negligence, bodies don’t get mixed up.
EFFECT: if defendant does not place plaintiff in threat of bodily harm, cannot recover.  Difference between intentional v. negligent IED, where with intentional, there need not be a threat of physical harm.
RULE: Zone of Physical danger - plaintiff can recover if 1) was in danger of physical impact, 2) reasonably feared for her own safety, and 3) suffered serious emotional distress because of that fear, even if no physical impact was actually suffered so long as she was aware the defendant placed her in peril of physical impact
EXP: Daley v. Lacroix – defendant’s car goes flying off the highway, travels 63 ft in the air, shears off the utility pole, caused explosion at plaintiff’s house. In addition to property damage, plaintiffs claim: traumatic neurosis, emotional nervousness and nervous upset (Estelle), and emotional disturbance and nervousness (timothy). HELD: Where a definite and objective physical injury is produced as a result of emotional distress proximately caused by defendant’s negligent conduct, the plaintiff in a properly pleaded and proved action may recover in damages such physical consequences to himself even though there was no physical impact to the plaintiff at the time of the shock.  Court abandons physical impact rule.  Since these two were in the house, court accepts that they could be in fear of immediate danger to their bodies.
NOTE: What’s defendants defense? – proximate cause.  He did not have a duty to these people – it’s justnot foreseeable. POINT: whenever you have this kind of ongoing sequence of events, you usually have a good proximate cause argument, even under Cardozo’s zone of danger. Court uses “physical impact” test as staring point.  For the test, it could be slight contact that would not cause injury, just impact.
PURPOSE: to show that you were close enough to the incident to be physically touched.  Court wanted evidence that it was reasonable for you to be put in fear of your physical safety. At the time of the case the court was expanding what would be considered “physical impact”.  Examples of how court was moving away:
Ex: Chambley v. Apple – plaintiff was eating a salad at a restaurant when she found an unwrapped condom. Court held that that contact with other contaminated parts of the salad could constitute impact though she was not physically in contact with condom.
R.J. v. Humana – plaintiff was told he had HIV and underwent medical treatment only to find out it was in error. Court held no recovery for lack of physical impact, but he could amend his complaint to claim medical treatment was impact.
HYPO: if glass shattered in the explosion and hit the plaintiff causing injury, NIED?  No, parasitic because there is physical injury as starting point.
BURDEN OF PROOF: Plaintiff has to prove 3 elements: 1) zone of physical danger, 2)  subjective evidence of the distress, usually through phys. Manifestation,  and 3) reasonable person test
1) Evidence of distress
Most jurisdictions (some?) require an objective physical manifestation
Examples: Ulcer, miscarriage are good examples of objective physical manifestations
Psychiatrist testimony that there is a recognized psychiatric or psychological disorder, then that is sufficient
MA recently ruled that headaches are physical manifestation of ED
Some jurisdictions follow the Molien rule, which gives the case to the jury to decide if whatever symptoms the plaintiff is suffering from constitutes “emotional distress”
Molien v. Kaiser hospital 616 Pac. 2d 813 (California) – does not require objective physical manifestation of emotional distress.  Acknowledged that lawyers could find some manifestation in almost any case, eliminated rule and said jury issue as to whether plaintiff’s symptom constitute ED. Counterargument is that if the P is really suffering, there should be some objective evidence of it
Reasonable person test
Reasonable person would have to suffer to the extent that the plaintiff suffered
No recovery for idiosyncratic plaintiff
Eggshell plaintiffs however recover if their suffering is worse than the reasonable person’s
First, establish liability - find whether a reasonable person would have suffered emotional injury based on defendant’s negligence Daley – tells us that a reasonable person would have suffered severe emotional distress.  Plaintiff who suffers worse emotional distress worse because of a preexisting condition still recovers the full scope of damages.
Second determine damages - eggshell plaintiff kicks in to determine damages
As opposed to idiosyncratic plaintiff – in this case, a reasonable person would not have suffered ED, but because the plaintiff had previous accident, she suffers.  That’s idiosyncratic and no liability so no recovery.
TEST:
Which came first, physical injury or emotional? (parasitic v. NIED)
If emotional, concern for your owner person or another? (Direct v. Indirect)
If direct, was there impact?  Was there fear of physical safety? (ZOPD)
Is there physical evidence of the injury or does Molien test? (ZOPD only)
Would a reasonable person have experienced same injury?
Indirect or Bystander NIED 
POLICY:  Courts are very reluctant to impose a duty because
1) Foreseeability argues for restraint – too burdensome to impose duty on one person to every person whose feelings were hurt
2) Relationship – defendant has no relationship whit this person: may not know who they are, where they are or how many there are
3) Concerns for administration of justice – how would a court draw the line between trivial complaints and the daily shocks that distress everyone, and the claims warranting recovery
TESTS FOR FORSEEABILITY
ZONE OF DANGER:  Prior to Dillon, same test as Direct NIED: zone of physical danger
DILLON TEST: 
1) Near the scene of the accident (as contrasted with someone who was a distance away from it
2) shock resulted from sensory and contemporaneous observation of the accident as contrasted with learning of it from someone else after its occurrence
3) plaintiff and victim must be closely related
EXP: Dillon v. Legg – Mother suffered emotional distress from seeing her daughter fatally injured by a car while crossing the street. Court held that defendants have a duty to avoid infliction of emotional distress that is reasonably foreseeable, and it established the 3 factors to determine foreseeability.  
EFFECT: Court hoped the test would be applied consistently, but it has not.daughter 1, daughter 2 and mother; mother on sidewalk, daughter 2 is in street, daughter 1 is in the zone but not in the street.   
ISSUES:
Define “near” – how close is close
Define “contemporaneous observation” – what if you don’t “see it” but you can hear it.  What if you miss the impact of the accident itself but you are the first to arrive at the scene and call the rescue?
Dillon court hoped that the other courts would apply this test consistently, but they didn’t; it had been broadened to include more liability and the law produces uncertain results. 
HYPO:  Mother on sidewalk, daughter alongside curb, and other daughter crossing into street.  Car negligently comes around corner and hits daughter in street. What kinds of NIED claism can they pursue? 
Daughter 2 gets hit by a car – she claims physical injuries and emotional injuries.  Her emotional injury claims are parasitic, because she got hit, so broken leg and shock of accident all come under traditional damages
Daughter 1 is not hit by the car – no physical impact, but she wants to recover for emotional distress because she thought she was going to get hit.  She could have 2 claims
Direct NIED – via zone of physical danger since she suffered distress from fearing for her own physical safety because she thought she was going to get hit
Bystander NIED – from her seeing her sister get hit. Proved by fact that she was in zone of physical danger.  She would probably recover more on the bystander recovery because her own shock was passing but she actually saw trauma to her sister
Mother not hit by car and not in fear of being hit by the car personally.
Not Direct NIED, because she suffered no physical impact and was not within the zone of physical danger such she feared for her own physical safety
Not Bystander NIED, because not within the zone of physical danger.  But the CA court had a problem with this, because she because she was not in fear of her own life, she could still have suffered distress at seeing the trauma to her daughter.  Why did she need to be in fear of her own life?  So they came up with the “Dillon test” for when the plaintiff had a claim for bystander NIED and was not in the ZOPD. Court felt it was not fair that the mother could not recover, so it looked at other cases with similar facts and found these 3 consistencies where they thought there should be recovery but it was precluded by ZOPD.
Thing v. LaChusa – Mother who did not witness an accident in which an automobile struck and injured her child may sued for emotional damages suffered when she arrived at the accident scene. Trial judge granted defendant’s motion for summary judgment. Appellate court reversed in favor of plaintiff mother. HELD: Court held that the mother could not recover because she was not present at the scene of the accident when it occurred, did not witness defendant’s conduct injuring her son and was not aware that it was injuring her son. The court said that the Dillon test had gotten out of hand, there were too many inconsistencies and it needed to draw the line somewhere to create 1) predictability and 2) stability.  So in Thing the court narrowed the scope for application of the Dillon test to require person to witness the conduct and be aware of its injury on their loved one, as part of 2nd element, as opposed to “contemporaneous observation” that is foreseeable. The court held the mother could not recover because she did not witness the event.  It was requiring a tighter adherence to the criteria and the need that all be met.
RULE: the “emotional distress” is that which results from bearing witness to a traumatic injury or a horrific event; it is not for grief, sadness or loss experienced when someone dies
HYPO (based on In re Air Crash disaster (1992)) ) Burning house mother – mother did not see the plane hit her house, yet she recovered.  Held that widow was entitled to award of damages for negligent infliction of emotional distress as a result of watching helplessly as flames engulfed her home and burned her family to death, even though she did not see actual plane crash; this was an ongoing event.  Unlike LaChusa where the plaintiffs did not know their family members were being hurt.  Here the mother had just seen her family in the house and came home to see how the house in flames. Her distress was caused not by fact that family died, but that she was witnessing them being burned to death. 
Not in physical zone of danger (did not fear for her own physical safety). Mst use Dillon test? 1) Near scene – several blocks away, but close enough that she could hear it, 2) Contemporaneous observation – she could hear it and she saw the burning of her home, but she did not see the impact of the plane hitting the house, 3) Close relative – yes
HYPO: Gondolier going up on mountain. Steel pole shatters window, punctures passenger. Plaintiff sues for emotional distress.
Direct NIED: 3 ways she could establish emotional distress of fearing for danger to herself =>
Impact – yes if blood squirted on her
Zone of Physical danger – yes because she was close enough that she could have feared for her own safety.  Proof either by objective physical manifestation; or Mullen reasonable person test
Special relationship – owner of the lift / customer relationship
Indirect / Bystander NIED: 2 bases for recovery
Zone of physical danger test – she was there next to the victim so she could use this
Dillon test – does not apply, because not closely related.
Based off 269 CA Rpt 583 – Ballinger v. Palm Springs
For direct impact NIED => “Impact” can be subtle shaking of the lift.  Can recover for both 1) damages for what you feared might happen to yourself, 2) damages for what stressed you out in witnessing harm to someone else.
MODERN NIED
29 jurisdictions follow Dillon or a variant thereof; Dillon is CA; MA follows variant.
Other jurisdictions require zone of physical danger
Some will also require a “resulting physical injury” – to provide corroboration that the claim is genuine.

Duties Owed to Entrants on the Land
Not all the same, depend upon legal status of people that enter your property
Trespasser person on property without permission
Lowest duty of care owned 
Discovered trespasserIf you know person has trespassed and foreseeable they will injure themselves, have duty to warn that trespasser
If you do not know about it, that’s okay, duty does not encompass inspecting
Frequent trespasser rule (IE shortcut) duty is to warn of dangers that are not obvious.  If obvious not duty to warn, if you do not know dangers then it is okay
Attractive nuisancechildren come on property as trespasser, children and artificial conditions lure children (IE swimming pool) onto property you have a duty to ACT REASONABLY (not just warn) within the circumstances
Older children are more you can argue they should be/ are aware of it
Licensee people you invite over for social events, people who come to solicit at your house (come onto property to sell once invited in invitee)
To warn of hidden dangers you are aware of that would not be obvious to the licensee 
Hidden crack in stair, licensee steps on it falls through no duty, was not aware
Third step missing licensee falls through no duty if during day is obvious, if at night without light may have duty if not obvious
Invitees Taco Bell case
Highest standard of care is owed
Traditional negligence case, act reasonably upon the circumstances
Person comes in and asks for boxes to move, owner says in the back room and to go grab them wood left negligently and hurts himself, licensee or invitee?
Good will has occurred here, done something nice to a perspective customer 
Status can change as facts change.  Person is invitee, business is over owner says our business is over please leave, sees something interesting in back yard and hurts himself, no duty- now a trespasser 
Social guess/ business purpose (friend who is also an insurance agent) courts will treat as licensee 
MA has done away with licensee and trespasser, says look at situation of case but if not an invitee not held to heightened standard (reasonableness under the circumstances… students at school invitees)
Note:  you can take on different levels of status.  For example.  Door to door salesman walks up driveway rings doorbell (licensee) owner answers.  Salesman says he is selling books and owner invites him in because she is interested (invitee) then owner decides doesn’t want to buy, tells guy to leave, guy becomes curious about something in backyard and then goes out there (trespasser).  

Affirmative Defenses
1) contributory/ comparative negligence
if plaintiff is any percentage at fault for causing her injuries, even if slight, plaintiff cannot recover (absolute bar of recovery)
“last clear chance”defendant negligent, plaintiff negligent, but defendant had last clear chance to avoid it but still acted negligently 
only 5 jurisdictions still have this
2) assumption of risk
1) Express writing/orally says will assume this risk (IE skydiving)
Implied
I Primary implied
II Reasonable implied
III Unreasonable implied
THREE requirements for ALL Must have been a 
(1) Voluntary assumption  
(2) Knows (actual knowledge) of risk and 
(3) Specific type of risk known happens
Voluntarily teaching a new driver how to drive, gets into an accident assumption of risk
Walking into an unfamiliar place in the dark does not exercise , invitee status affirmative defense of contributory negligence may work, 
DIDN’T KNOW no assumption of risk
SHOULD HAVE KNOWN contributory
Voluntarily get into car with someone who is driving visibly intoxicated
Contributory negligence, acting unreasonable
Assumption of risk, yes 
Express assumption of risk sign a waiver/ release for sport/activity (not for gross negligence intentional torts) “I will excuse your negligence based upon specific risks I am aware of at time I am signing this release”
Voluntarily acknowledging certain risks specific to the activity and as a result if they matriculate I will not sue, binding contracts if not subject to exceptions
EX. Sign a release saying you will not hold an owner of a racetrack liable for injuries suffered while racing even if of their own negligence.  Debris left on racetrack, hit debris and injure yourself.  You not at fault debris on racetrack because of negligence cannot recover express assumption of risk.  
went to concession and ate a bad hotdog and got food poisoning outside scope of consent, unclear terms rule against the drafter
some states will not allow you to sign away the right of your child to sue regardless of age
Implied Assumption of Risk.
Ex. See ad for cabin, go to the cabin see that it is almost finished being built but there is no handrails going up to the stairs.  Look at stairs and then still agree to stay there, fall and get greater injury then would have if stairs were there
Not express, did not sign or say that you would release negligence 
Implied, implicitly accepted risk by knowing it and staying
Implied Primary Assumption of Risk
Very hot day property owner next to you has lake in back yard.  Asks to go swimming, homeowner says that’s fine, but don’t dive because there are rocks in the lake.  Person still dives, injures himself and sues.
Voluntarily assumed a specific risk with a specific injury, not express because did not say write/ say will not hold you liable for injury.  
Did landowner breach duty?  No person coming over was a licensee (not trespasser given express consent to come on, not business invitee homeowner not getting any benefit) duty of homeowner to warn licensee of KNOWN risk that are not obvious that he is aware of
Did not breach duty, therefore didn’t act negligently.
Therefore does not need a defense, because no negligence
Implied primary assumption of risks defendant did breach duty
Implied Secondary UNreasonable assumption of risk
Person who is renting an apartment, fire starts, not due to negligence of tenant but due to negligence of property owner.  Person realizes he left his favorite hat, runs back in and gets injured 
Defendant (1) voluntarily assumed specific risk, (2) knows specific risk, (3) specific risk happens
Implied by actions, secondary by landlord, but unreasonable to get hat
This ex also comparative fault
Implied Secondary Reasonable assumption of risk
Person who is renting an apartment, fire starts, not due to negligence of tenant but due to negligence of property owner.  Person not home, realizes his son is in home, runs back in and gets injured 
Defendant (1) voluntarily [considered voluntary by legal maybe not morally] assumed specific risk, (2) knows specific risk, (3) specific risk happens
Implied by action, secondary by landlord, reasonable to rescue child
Also proximate cause that danger invites rescue saying he should be able to collect
Comparative fault changes assumption of risk
Express is still present
Implied primary is still lingering
In most jurisdictions implied secondary reasonable and unreasonable drastically changed
Person who runs into house to save hat (2nd unreasonable) comparative fault would allow recover (IE Def 40% PL 60%) but under implied secondary plaintiff’s negligence would be a complete bar from plaintiff recovering
Therefore, Comparative fault treats foolishness (secondary unreasonable) when determining fault 
For secondary reasonable in most jurisdictions abolished it
Blackburn, if they do not retain unreasonable, cannot completely bar a plaintiff who acted reasonable to have a complete bar from recovery when someone who acted unreasonable did not, therefore secondary reasonable abolished
If essay does not tell what type of jurisdiction, must explain all
Chapter 9
JOINT TORTFEASORS 


I.  Independent tortfeasor:
Hypo: An employee (A) cuts his finger off with a machine and sues the manufacturers (B) as well as his employer (C). P claims that the machine was negligently manufactured (lacked a automatic off switch) and his employer should have inspected machines every month to see if they work properly. 
- They are independent and are not working together therefore are not in concert with each other.  
- 	IF the manufacturers (B) had installed the switch A’s finger would not have been cut off. 
- 	IF the employee (A) had checked the machines daily that would not have happened. 


II. In Concert - Join liability for concerted action is a form of vicarious liability meaning one D is held liable for the acts of others, not because he actually caused he harm to the P, but because he expressly or, impliedly agreed to engage in activity with the others, who turn out to have been tortfeasors. 
Hypo: X and Y are racing.  X is driving against the traffic and Y is driving with the traffic.  X hits Z and Y is also the “but for” cause, because X and Y were in concert (agreement) with each other.  But for their agreement, Z’s injury would not have happened.  
If X and Y are in concert with each other and one of them injures someone without the other being present they are still both liable.  

If you provide substantial nature encouragement to another (telling X and Y to race) you are acting in concert. 


III. Respondent Superior (employee + employer can be liable)
Two requirements:
1. Is the person employee or independent contractor? 
Determining whether a person is an ee: (courts will look at)
- How much control the employer has over the employee:
Does the employer determine the method and time that employee will do the job 
Day to day supervision
Controls hiring and firing
If NO then independent contractor so no respondent superior UNLESS non-delegable duty exists. 

Non-delegable duty rule- type of duty that is performed by an institution or municipality or type of operation (law says that you have responsibility to make sure that your car works).

Hypo 1: City hires private X Co. to do snow removal and it is clear that X Co is independent contractor.  X Co.’s driver hits Z car.  Z sues.  Many court would say that still the responsibility of the city to remove snow. City still will be vicariously liable. 

Hypo 2: A goes to B’s car shop and gets her brakes fixed by C.  C negligently works on A’s car.  A leaves the shop and hits D because his breaks did not work properly.  
-       D sues C (mechanic): D can sue under direct negligent theory because C negligently fixed the brakes. 
-       D can sues B (shop owner):  under respondent superior also under negligent on it own because B hired a mechanic who wasn’t skilled. 
-      D sues A (driver): under non-delegable duty		

2. Did the injury occur within the scope of employment?
	Test: When the employee was doing the activity, was he furthering the business interests of the employer?
-If driving to work you are not furthering the interest of your employer.  However, if going from business meeting to meeting, then are furthering the business interests of employee.  
- If cab driver goes home during work hours and beats up neighbor - not scope of cab employment.
- “Frolic of your own doctrine”-not in scope of employment

Joint & Several Liability Under Comparative Fault

Joint:  You need only sue one defendant to satisfy your claim, one is responsible for an entire group.  
In concert with each other
Independent of each other

Several Jurisdiction: The tortfeasor will only be responsible for his “share.”

Total Damages 100K
P – 0% fault      Under Joint P can get 100K (30+70)  
   	           Under Several Liability P can get 70 from D1 and 30 from D2
D1 – 70% fault
D2 – 30% fault

Case: [American Motorcycle Assn. v. Superior Court of Los Angeles County - P participated in a motorcycle race sponsored, designed, managed, supervised, administered by AMA; AMA collected entry fees and solicited participants.  Issue on appeal: Whether the adoption of comparative negligence warrants the abolition of joint and several liability of concurrent tortfeasors? No!
AMA argues that comparative negligence undermines joint and several liability. How can you be held liable for full amount when just told that you were only some % responsible? (Asked for declarative relief making the parents also at fault)
Ct rejects: 
- Just b/c can assign particular fault doesn’t mean you’re not proximate cause and it’s nearly impossible to divide the injury.
- If could show that specific injury occurred b/c of particular D then there wouldn’t be joint and several liability 
- Fairness considerations: 
- Would rather have D bear the loss instead of the P 
- Doesn’t look like there is negligence on part of the P but even if there was ct. says so what
This should be about compensation not punishment so court’s statement seems kind of contradictory 
Why not just let the jury decide % age of negligence? 
- Problem in most cases is what happens when one of the Ds is insolvent? Should the P go w/o or do we make solvent D pay for the whole thing  ct says yes. 
- Also, D’s still have recourse against each other if he has to overpay. (This wouldn’t work if one D is insolvent… so get insurance!)
- Err on side of compensating the P].

MA – retain joint + several liability 

Hypo: A drives his car, D1 suddenly stops so A hits his breaks and D2 driving behind A hits him.  D1 drives off so A gets only D2. 
P – 0% fault
D1 – 70% (drove off)
D2 – 30% 
Under several liability P gets only D2 money (30K) because D1 drove off. 
Under joint P gets 100K.





Issue of Aggregation (combined) of D’s Fault: 

Total damages = 100K
P=30% fault
D1=20% fault 
D2= 50% fault

Aggregating fault: compare the 30 to the 70.  Since 30 is less than 70, P can go after D1 (not comparing the 30 to the 20). This means that in contribution D2 could go after D1 for the 20K or 35K, depending on how contribution is dealt with in the jurisdiction. 

3 Types of Comparative Negligence Jurisdictions: 
1) Pure comparative fault- regardless of percentage of fault of P, P will recover whatever percentage of fault is attributed to the D.  
2a) Modified Comparative Fault- “Not as great as”- P can’t recover if her fault is as great as the D.  If they are equal, can’t recover.
2b) Modified Comparative Fault- as long as P’s fault is no greater than D’s fault.  P can recover when fault is 50/50.

Joint and Several Jurisdiction:  You need only sue one defendant to satisfy your claim, one is responsible for an entire group.  

Several Jurisdiction: The tortfeasor will only be responsible for his “share.”

If you are in pure comparative fault jurisdiction and they have joint and several liability 
-P can recover 70K from either D because joint and several (50+20)

If you are in pure comparative fault but they have only several jurisdiction 
- P can recover 20 from D1 and 50 from D2.

If under either form of modified jurisdiction: 
	Aggregation fault + joint and several liability then         P gets 70 from D1 and 70 from D2. 

	No aggregation fault then                                                 P gets 0 (20 less than 30) from D1 and 70 from D2.

	Aggregated and several then                                            P gets 20 from D1 and 50 from D2. 

	No aggregation but several then                                       P gets 0(20 less than 30)  from D1 and 50 from D2. 





Tort Reform and The Fall of Joint and Several Liability


	Apportionment of fault & damages awarded
	Joint & Several
	Several
	Contribution

	100k in damages
P = 10%
D1=40%
D1=50%
P recovers max 90k
--Comparative negligence is not an issue b/c P’s fault is less then both D’s
	--P can recover 90k from either D
	--P can recover 40k from D1 and 50k from D2
	If D1 pays all 90k?

Pro-rata: D1 gets 45k
(90/2=45)

Comparative fault shares: D1 gets 50k b/c D2 was 50% at fault

	100k in damages
P = 30%
D1=20%
D2=50%

--P’s fault is less than D2 but greater than D1
	Pure: P can collect 70k  from either D


Modified: P recovers nothing against D1 but P can recover 70k from D2
	pure: P can collect 20k from D1 and 50k from D2

Modified not aggregated: P can only collect 50k from D2; D1 was less at fault then P and not liable
Modified aggregated: P can collect $50k from D2 and $20k from D1?
	What if D2 pays $70k?

Pure: 


Modified A or B:
D2 cannot collect from D1 b/c D1 is not liable




In modified jd-depends on whether the jd allows the percentage of fault among the D’s to be aggregated as a total fault compared to P 
7 D’s each 10% at fault and P =30%
Allows for aggregation: D’s are a total of 70% at fault and P will be less at fault regardless if in modified A or B 
No aggregation: P’s fault is greater than each D and no recovery in either modified A or B

Hypo: D1 is negligent and cannot stop car.  D2 applies brakes to avoid P but D3 hits D2 and D2 hits P.
- P sues D2 b/c D3 is gone.  Jury said D3 is 70% at fault and D2 is 30% and awards 100k in damages.  
- 	J&S liability é P can recover 100k from D2.  
- 	Several liability é P can only recover 30k from D2.
- Moving from JS to S is the price that P pays when moving from contributory to comparative negligence
-	Defendants argue that under comparative negligence there should no longer be JS
-	What about the absent driver and her negligence?  But since P did not sue D3, cannot apportion fault to absent party.  Some Jd’s allow a D to push some of the negligence on the absent party.


Comparative Fault apportioned fault 
Plaintiff crossing street negligently, Defendant acting negligently hits plaintiff, defendant no completely absolved from last clear chance, fault apportioned plaintiff not completely barred from recovery for having any negligence
IE plaintiff 30%, Defendant 70% damages %100,000 plaintiff can recover $70,000
3 Forms of comparative Fault
1) Pure [11 States] recommendation of Restatement doesn’t matter what jury allocation is, even if Defendant allocates a greater percentage to Plaintiff than Defendant, Plaintiff should still recover % def responsible 
2) Modified no greater than plaintiff cannot recover if his fault is greater than defendant’s fault p-50% d-50% p= recover’s 50% damages
3) Modified greater than or equal Plaintiff cannot recover if his fault is greater than or equal to defendant’s fault p-50% d-50% p=$0
What if Plaintiff is 40% fault and Def1 30% Def2 30%?
Plaintiff is more at fault than either defendant (no difference under pure) but couldn’t recover under either form of modified without aggregation
MA “if such negligence was not greater than the total amount of negligence attributed to the person or persons against whom recovery is sought, “
Modified no greater than
The fault is being apportioned NOT INJURY, does not make an indivisible injury a divisible injury, still indivisible injury fault apportioned for purpose of damages

AFFIRMATIVE DEFENSE STATUTE OF LIMITATIONS
Complete defense, claim gets thrown out
Usually clock starts to tick at time of the injury
Problematic when:
1) Have to prove all damages at same time (even ones in future)
2) Don’t have reason to believe that you have suffered anything, go in for heart procedure, and come out fine.  Five years later have a massive heart attack, surgeons figure out that caused from negligence of Doctor during procedure five years prior.  Sue first DR, asserts statute of limitations.
If there is not basis  to put plaintiff on notice, clock starts when defendant is put on notice.
Discovery rule when you discovered or reasonably should have discovered the negligence that occurred (If had chest pains after surgery…should have followed up)
Different when hit by car, put on risk that something could be wrong, own fault for not following up
3) can be tolled doesn’t start running until certain event occurs.  IE if event happens when you are a child, clock doesn’t start running until child has reached age of maturity
child rape cases, oppressed memories 20 or 30 years later, some jurisdictions allow any time, when they recall memories, some not at all after time runs up
Statutes of repose manufactures who manufacture products, most jurisdictions do not have traditional statutes on products.  Typically give plaintiff longer time to bring a lawsuit, but does not encompass discovery rule.  Have 10yrs to malfunction, if that time passed barred from brining suit
Governmental entities presentment requirements, plaintiff has a very short period of time in which a presentation is made to governmental agency (30-90 days) dates and who to file with very specific.  Designed to prevent lawsuits from being brought against government

JOINT TORTFEASORS
(1) Independently
(2) In concert with each other, implied or express (drag race where only one hits plaintiff)
(3) Vicarious liability [respondent superior, employee-employer] even if employer is doing everything they can to promote safety, doesn’t matter so long as employee is acting within scope of employment (and not frolic of their own)
Independent contractor person who does not impose vicarious liability on the person who hires him (Doctors generally independent contractors of hospital not generally respondent superior)
Many times person who puts into contract that the person is independent contractor, does not mean that courts must find that way 
If hire someone who is known to do negligent work (or didn’t do proper check) can still be held negligent
Non-delegable duty even if you hire someone who is not your employee to do certain work for you, if that person does something negligent to hurt someone you will be held liable even though independent contractor.  Certain activities that you (as well as person doing it) have ultimate responsibility. 
IE City of Boston hires private companies to do snow removal, respondent superior will not work… Independent contractor of Boston but part of essential duties of municipality is to take care of snow removal, delegating to others will still be responsible 
IE Sal goes to auto shop, Mechanic repairs, they are negligent as a result you get into accident and injure third person. Three defendants can be sued
Mechanic negligent
Shop owner respondent superior
Sal sued because taking care of car is non-delegable duty
Sal cross claim against Mechanic and Own for damages to car and for indemnification 
Employer has right to get indemnification against negligent employee
JOINT AND SEVERAL LIABILITY FOR JOINT TORTFEASORS
PL 0%, D1 70% D2 30% damages $100,000
Joint and Several 100,000 from each
Protects against 1 or more plaintiff’s that is immune from lawsuits/ has no money
Several D1- 70,000, D2- 30,000

Comparative negligent/ fault
Pure
2 types of Modified
Does jurisdiction aggregate fault of defendants
Plaintiff 30% D1 20% D2 50%
If aggregation can collect from either 
If no aggregation can only collect from D2
But if joint and several can collect 70% from D2
If just several can only collect 50% from D2
Satisfaction of judgment Cant get paid more than what jury says you are entitled to, once you get full amount from Defendant you cannot get more (unless separate judgment) when plaintiff receives entire judgment; partial satisfaction when received partial judgment
EX joint and several, pure Plaintiff 30% D1 20% D2 50%  $100,000
70,000 from D1 satisfaction of judgment 
But if jury said D2 60,000 punitive (separate judgment) if punitive only given to D2 then D1 cannot be held liable for that (If jury assigned punitive to BOTH DEFENDANTS then punitive can be subject to contribution)
EX several liability jurisdiction which aggregates
Plaintiff 30% D1 20% D2 50%
P can collect $20,000 from D1 
P can collect $50,000 from D2
Satisfaction occurs when each Defendant pays their portion
Contribution (generally not allowed with intentional torts)
Plaintiff 0% D1 95% D2 5%  $1,000,000 
Joint and several liability Plaintiff can collect 1,000,000 from D1, if he receives 1m from D1 then he has been satisfied and cannot collect from D2
To address unfairness to D1, contribution statutes say that if in Joint and Several Liability jurisdiction and one of the defendants paid more than he ‘should’ have paid, the Defendant can go after the defendant who didn’t pay his fair (claim between co-defendants, third party defendants third party plaintiffs)
Known as contribution share, based on allocation of fault jury has made. (Some jurisdictions [MASS] use pro rata shares  [based upon number of defendants… D1 pro rata share is 500g entitled to get 500g back) D1 has overpaid 950,000 can be brought in same suit or different suit
First importance is to make defendant whole, then if possible defendants, may not be possible if one is insolvent, judgment proof
Same facts, only several liability jurisdiction
There is no contribution in several liability because they are only paying amount that has been allocated, no need to collect “overpayment” amount
Indemnification complete pay back by codefendant, not share
Typically through contract
Also through common law, vicarious liability ER and EE, respondent superior
Negligence has been done by EE not ER, most states allow the party not negligent/ at fault to seek indemnification from negligent party
Generally cannot get full payment because EE will not have the money
Plaintiff is pedestrian, Defendant is Negligent driver hits pedestrian breaks his leg, Doctor negligently fixes leg and leg needs to get amputated
Plaintiff can sue driver for broken leg and amputation but-for, prox for negligent doctor, can sue doctor for amputation 
Jury says broken leg 100g, amputation 400g, in joint and several liability jurisdiction with comparative fault
Plaintiff can collect 500g from Driver, 400g from Dr (not 500 because not but-for for broken leg)
Pro rata: Dr pays 400 goes after driver for contribution Dr can only collect 200g from Driver (only liable for 400g, half is 200g)
Pro Rata: Plaintiff pays 500 goes after Dr for contribution, can only collect 200g (dr liable for half of 400g, 100 is all diver because Dr not cause of broken leg)
***Contribution and Satisfaction only deal with indivisible injuries
Satisfaction, if d1 pays 60g for broken leg cannot go after doctor for remainder because he was partially satisfied, other defendant is not responsible for it (or may be immune from judgment) 	If plaintiff cant get that money from co defendant cannot get satisfaction
Settlements (can happen anytime before jury comes back with verdict)
Issues that come up when more than one defendant
(1) If I Settle with D1 can I still go after D2
Yes (most jurisdictions) as long as you follow procedural requirements IE call it covenant not to sure instead of release 
(2) Amount that you settle with defendant, is considered to be partial satisfaction if you proceed to trial and get awarded damages
Settled with D1 for 30,000
Jury returned verdict for 100,00, therefore D2 responsible for 70,000
(3) Can jury allocate fault to defendant that is no longer a party to a lawsuit because they have settled
Some jurisdictions allow it, MA does NOT
P sues D1 and D2, settles with D1, cannot allocate fault to D1 now 
(4) Can a defendant who has not settled go after a settling defendant for contribution or indemnification
EX P1 sues D1 and D2, D1 settles for 20,000…jury finds damages of 100,000
D2 now left with paying 80,000 (20,000 from D1 settlement counts as partial satisfaction of damages)
Can D2 go after D1 for contribution or indemnification
Depends on jurisdiction, Cannot in MA, policy reason because to do so will discourage parties to settle before lawsuits
P settled with D1 for 20,000, jury finds for 100,000 worth of damages, judge will deduct 20,000 from 1000,000 of settlements, D2 will pay 80,000 because he is the only one at trial
IN MA, at this point D2 cannot go after D1 for contribution or indemnification
If they were both at trial and there was joint and several, and D2 paid 80g D1 20g, D2 can go after D1 for contribution
If it were allowed, with pro rata share, each defendant responsible for 50g, D1 already paid 20g, D2 could get 30g contribution from D1
DAMAGES
Tort law ultimately about money, 
Intentional tort there are nominal damages, there are none for negligence 
Negligence must actually suffer damage
Physical
Emotional (parasitic, nonparasitic)
Property
Purpose of damages is to make plaintiff whole; If this accident had not occurred due to negligence of plaintiff, put this plaintiff into the position they would have been had this never occurred
Pain and suffering, medical costs, future medical costs, earning potential, etc.
Cannot sue for pure economic loss
Car accident on Tremont St., stores on Tremont closed for two weeks… suffered pure economic loss (no physical injury, no damage to store from accident)
Barred from recovery because pure economic loss
But if YOU were injured and cannot go to work, can recover; or if business is destroyed because car goes through store can recover
If simply JUST losing money, cannot collect under economic loss doctrine
Special Damages Have some monetary equivalent to IE money to money
Lost income
Medical Bills, past and future
Services needed: cannot clean home because of injuries, cannot take care of children because 
General Damages for emotional damages
Parasitic
Nonparasitic
Pain and suffering
Hedonistic injuries loss of enjoyment of something you loved to do (watching kids grow, play tennis) (some jurisdictions)
Disfigurement
Shame cannot go to bathroom by yourself
Emotional trauma, going to psychiatrist would be special
Special Damages (Are NOT taxable even for earnings)
Do not have to be conscious to get these
Will be less speculative than general damages
Lost income were employed, and then unemployed because injuries can show pay stubs 
If unemployed,
Future loss of income(1) prove how long you will be unable to work (part time after x amount of time, never again… all proven at trial) (2) how long you will be working (if had terminal illness w/ life expectancy for 10yrs will not be able to collect for 40yrs of work)
Lost income for men and women have same job and life expectancy, charts show women make only 80% of what men make should they be able to pay less to woman then men, are you in a high risk job
Medical bills presenting old medical bills showing they are necessary and property
Future medical bills (must all be proved NOW) how long dealing with injury, how long physical therapy, chances of surgery in the future, 
Services needed same issues, worth of services/homemaker bills/ how long will they be needed
Still have some speculative amount for these, but less targeted by tort reforms
General Damages, emotional damages
No bill, or paycheck for
Must be conscious to recover to for these
Afraid to leave, cannot sleep, pain and suffering
How do plaintiffs prove these injuries
Per diem approach
Asking for money that clearly does not have a monetary correlation to it

Present value of money
Over 20 year span, plaintiff will lose $1,000,000.  Does it make plaintiff whole to give 1m today.
Would have to reduce 1m to its present value, what would it take to give plaintiff today and the plaintiff put in a conservative investment so in 20 years it would be 1m (may be 650g)
Must also increase for inflation 
Some jurisdictions take away present value because reduction for present value and increase for inflation equal out to about the same
Typically when applied, it is only applied to general damages
Collateral source rule
Money received from insurance company for bills, money received from employer while out cannot get reduce damages from defendant
Defendant should not be able to pay less damages because you have good health insurance/ employer
Almost all health insurance companies have agreement (subrogation agreement) that say when they pay you to receive money for health insurance you give over your right to sue for those injuries for to the insurance company
Some courts allow you to recoup your premiums though
Duty to mitigate
You have a responsibility as a plaintiff to use reasonable care and accept reasonable care after you have been injured and if you refuse to do so to increase damages from defendant you will not be able to recover from those enhanced damages
Not deciding to have a high risk surgery wouldn’t make you fail to mitigate
Most case law does not allow religious beliefs as eggshell plaintiff

Predominantly 2nd semester, some intentional tort questions
1 essay (both)
35 multiple choice


Affirmative Defenses
Contributory Negligence
Under common law if the D can show the plaintiff was at all responsible for the damages (contributorily neg.) then defendant would not be liable.
Defense of mental illness cannot be used by the D.
Last Clear Shot Rule
If the D had the last clear shot to avoid the injuries and did not take it, then he will be liable.  Even in a contributory neg. jurisdiction.
Jaywalked crosses the road, speeding driver hits him.  In contributory neg. juris, D not liable.  If P can show he had the last clear shot to avoid him, then he is.
Comparative Negligence – Jury apportions fault between the P and D.
Basic comparative negligence
If P = 70% at fault and D = 30% damages are 100K…D owes $30,000 to P.
Pure comparative negligence 
Doesn’t matter how the jury comes back, P will be responsible for his percentage of fault.  (D = 88%; P = 12%; P pay $12,000)
Modified comparative fault – two types of modified
If P is equal to or more than 50% at fault, then D will not be held liable for the damages.  
P and D are each 50% at fault, D owes $0.
If P is 51% or more at fault, then D will not be held liable.  But D will be held liable if the fault is split 50%/50%
P and D are each 50% at fault, D owes $50,000.
Last shot rule can now be used as a way to effect fault, but will not absolve P from liability.
When dealing with multiple D’s look to the plaintiffs fault.  If 50% or over then jurisdiction matters.  If under, then recover barred only in contributory neg. jurisdiction.
P = 40%; D1 = 30%; D2 = 30% 
$0 in contributory neg. jurisdiction.
$60,000 in pure comparative jurisdiction
Depends on the statute for modified jurisdiction.  Usually recovery is not barred, but it could be.
Assumption of Risk – very similar to consent in intentional torts
Common Law, once proven, it will completely bar any recovery by P.
D must show that the P voluntarily:
Assumed a known risk
The risk was specific
Voluntary – broadly defined.
Mother running into burning building to save her child is voluntary.
Person who needs to cross a small plank to get to an outhouse is not voluntary.
Knowledge – narrowly defined.
Person must have known about the risk – subjective standard- not should have known about the risk.
Specific Risk – narrowly defined.
Woman who sat on drivers lap did not assume the risk of a collision.
By narrowly defining these terms it made it harder for D’s to use them and completely bar the recovery.
4 types of assumption of risk:
Express assumption of risk
Usually a writing signed by P that says he assumes the risk.  It could be oral though.
Overly broad contracts will not support an assumption of risk defense.
Hospitals giving life or death treatment cannot force a complete assumption of risk onto the plaintiff.
Most jurisdictions only allow assumption of risk for gross negligence if it is expressly stated and even then many do not allow recovery.
Primary Implied Assumption of Risk
When the risk is not expressly assumed by a writing, but implied through actions.
Man calls cabin owner about no handrails on the stairs.  Stays in cabin anyway, knew there were no handrails since he called, knew the specific danger was to fall down the stairs = no recovery.
Secondary Implied Reasonable
Secondary because the D acts negligently first.  Implied because there is no express assumption.  Reasonable asks whether the P was acting reasonable in the situation or not.

Secondary Implied Unreasonable
Avoidable Consequences (mitigation of damages)
Duty is to act as a reasonable person would.
No duty to take a chance of less damages when there is a risk of piling on more.
Religious reasons that are not reasonably to an ordinary person usually do not hold up in court.
Duty to mitigate arises after the incident, not before the incident.  
Statute says you must wear a seatbelt.  P does not, is hit by D negligently.  D says duty to mitigate, he should have worn a seatbelt.  No, duty to mitigate arises after the accident, not before.
Contributory negligence – No, not wearing a seatbelt did not contribute or proximately cause the accident.
Statute of Limitation and Repose
Typically runs in 2-3 years for tort cases.
You need to sue for injuries you have or you can show will occur during the statute of limitations.  You will not be able to sue for injuries that develop later on after the SOL has run.
Car accident, P sues for damages and wins.  Years later she realizes a bad neck injury was caused by the accident.  SOL will not allow you to litigate those claims (neither will res judicata).
Narrow exception has been carved out for asbestos cases.
SOL begins with the onset of cancer, not when the P comes in contact with the asbestos.  
Discovery Rule – the SOL starts to run the first instance P knows or should have known about the injury.
P has surgery, Dr. leaves a scalpel in there.  Years later X-ray shows the scalpel.  That is when they SOL begins to run.
Once causation is found you have 3 years to find out whether the cause was negligently manufactured or not.  SOL runs, does not wait until you find out if the cause was through negligence or not.
SOL is tolled for minors who are injured until they turn 18, then the SOL begins to run…so 18+3 = 21 usually.
If D purposefully hides information (fraudulent concealment) the SOL will be tolled 
Most gov. entities have a much shorter SOL…30, 60, 90 days.  If presentment is not made in that time, then too bad.
Statutes of Repose – A finite but longer period of time
For manufactured goods there is a specific period of time to find the negligence, after that recovery is barred for all people.
Discovery rule does not apply to statutes of repose.

Joint Tortfeasors – more than one and all at fault
Concerted Actions
Tortfeasors acting independently, but both negligently and combination of actions leads to harm.
Neg. manufactured saw blade, neg. upkeep and inspection of saw blade.  If one had not been neg. no injuries would have occurred.  D’s don’t even have to know about each other or the others actions. 
Can be working together in accordance with an agreement to act a certain way or to achieve a specific end result.
Must prove relationship between the individuals.
All those who, in pursuance of a common plan or design to commit a tortuous act, actively take part in it or further it by cooperation or request or who lend support to the wrong doer.
A person at a party who throws another person overboard can work in concert with other attendees if they verbally encouraged him to do it or helped him.
Liability by operation of the Law
When a person is responsible for another’s behavior, that person is a joint tortfeasor even though they did not act at all.
Respondeat Superior doctrine.
Independent contracts are not subject to the respondeat superior doctrine.  
Exception: Non-delegable Duties 
Take your car in to get fixed, brakes are neg. worked on.  You are still responsible as a joint tortfeasor for injuries caused.
Joint and Several Liability Under Comparative Fault
Joint and several liability jurisdictions allow P to collect all of the damages from any one tortfeasor.
100K; D1 = 30%; D2 = 70%; P can collect full 100K from either D or in any ratio.
If the injuries are divisible, then each D is only responsible for the damages of that injury.  Joint and several liability only works with indivisible injuries.
Several liability jurisdictions only allow P to collect the % from each tortfeasor that the jury said they were responsible for.  
If one of the D’s is immune or insolvent, they cannot collect the full amount of damages.
Satisfaction, Contribution and Indemnity
Satisfaction attaches when the P has received his money, not at the demand.
Satisfaction = P can only collect up to the amount of damages, cannot get more. 
Once P gets 100K from D1 he cannot go to get 100K from D2.
Collateral Source Rule – if P gets $20K from his insurance agency and then wins the lawsuit he will be able to collect full 100K.
Contribution is when one D pays more than his fair share of the damages.
D1 = 30%; D2 = 70%; D1 pays full 100K – D1 can seek contribution from D2 for $70K.
Some jurisdictions follow the pro rata equation meaning that the total damages are split amongst tortfeasors evenly.  
D1 = 30%; D2 = 70%; D1 pays full 100K – D1 can seek contribution from D2 for $20K. (to make it 50-50).  Usually occurs in contributory negligence jurisdictions.
Exceptions:
If the P could not have directly sued a D2, then D1 will not be able to seek contribution.
D1 is manufacturer; D2 is employer.  Legally P cannot sue D2 for anything but worker’s comp.  D1 impleads D2, D2 is found to be 70% at fault, but will not be forced to contribute to D1.  (If several liability then D1 only pays his share anyway).
Spousal Immunity (or some form of immunity).  H + W are in an accident with a taxi.  H is driving neg. = 70%; Taxi is driving neg. = 30%; Taxi pays full 100K, but gets no contribution from H.


Damages
Measuring Special Damages (economic/pecuniary)
Special Damages are calculable – lost wages, medical bills, services
Plaintiff must seek all damages that accrued and will accrue in the future.
It might be better for the plaintiff to wait to obtain better information about potential future injuries.
Must prove all damages.
Special damages can be reduced to present value:
Ex. 1 million dollar judgment for 20 years of lost earnings.  Giving the P 1 million now will allow them to invest it and gain more than 1 million over 20 years.  Judgment can be reduced presently to give only a 1 million judgment in 20 years. (usually the going interest rate).
P can argue inflation rates and medical bills will increase in the future to fight for more money (or less present value decrease).
Measuring General Damages (Non-economic/non pecuniary)
General Damages are not hard number – pain and suffering, shame, phobia, life’s pleasures.
Some jurisdictions cap these damages:
Strict cap – no judgments over 10 million
Ratio to special damages – capped at 10x special damage award.
No reduction for present value for general damages.  
Ex. Judgment for 1 million, P gets 1 million presently.
Usually you must be conscious in order to collect general damages.
Collateral Source Rule – exception to the no double recovery/satisfaction rule
The D shouldn’t benefit because you have good insurance or sick leave.
Most insurance companies include a subrogation clause.
If you truly get services for free – then no recovery for damages.

