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Facts. Defendant’s friend had a 10-month-old illegitimate child who was placed with Defendant. The mother lived in the house with Defendant for some time, however the evidence was conflicting as to how long and as to whether or not Defendant was paid to take care of the child. Defendant failed to provide for the child and such failure resulted in the child’s death. Defendant was charged and convicted with involuntary manslaughter based on his failure to provide for the child. At trial, the court failed to charge the jury that it must find beyond a reasonable doubt that Defendant was under a legal duty to provide for the child. Defendant appeals.

Issue. Was failure to instruct the jury that it must find beyond a reasonable doubt that Defendant was under a legal duty to provide for the child plain error?
Held. Yes. Judgment reversed and remanded.
Omission of an act is only punishable where the duty neglected is a legal duty and not merely a moral obligation.
A legal duty can be imposed by statue, by virtue of relationship to another, where one has assumed a contractual duty to care for another and where one has volunteered to care for another and in doing so secluded the person in manner that prevents others from rendering aid.


Act requirement:
Must be an over act in the sense of advancing the criminal purpose
A failure to act can be punished but only where the defendant had a legal duty to act
Called an omission
Things that give rise to legal duty:
Statute
Contract
Certain type of status relationship in which one would be expected to protect the other from harm
i.e. husband and wife, parent and child
Possession is punishable as an act proven by the actor’s relationship to the prohibited thing
Possession is an act that can be made a crime when the thing possessed is dangerous or harmful, or incriminating, like stolen property
Most often it is passive, describing the relationship of a person to a thing, rather some active bodily movement
Possession is not a question of title but of control, and the issues is ALWAYS whether the evidence is sufficient to support the conclusion that the actor possessed the item
May be actual or constructive
Actual physical dominion and control over the item means having it in one’s hands or pockets
Constructive possession involves a situation in which the actor is at some remove from the item
Combines the power and intention to control as the ability to exercise dominion and control coupled with the intent to do so
Consider facts such as: 
How close is the actor to the item?
Where did the item come from and how did it get into the actor’s proximity?
Who owns the item?
Did someone else have exclusive control over it at the time?
More than one person can possess an item at the same time
To be convicted of knowing possession, the defendant must have known that was he possessed was cocaine, not just some white powder. 
To merely possess it, the actor need not know that it is actually cocaine; just that he has something (That’s my oregano!)
Must flow from the unlawful purpose as an over expression of the intent
When it comes to computer content, watching is not possessing, must have exercised control over the content in some way in order to possess it

Act must be voluntary, or at least must be the product of a voluntary act	
Without an exercise of will, there is no choice to act and thus the underlying reason for the act requirement is missing
Punishing one’s status or propensities is beyond the stat’s constitutional authority
A person can be punished for what they do, but not for what they are
Cannot punish someone without proof of some act violates the cruel and unusual punishment prohibition in the 8th amendment
The prohibition must have been in existence at the time of the actor’s conduct
Legislature cannot change the crime or enhance the penalty after the fact, but judges may not be equally constrained
 The ex post facto clause states that you cannot enact a law making something a crime and then apply it retroactively
Only applies to legislatures and not to court decisions retroactively expanding the criminal law. 
The due process clause expresses the principal of fair notice
Only when the decision was unexpected or indefensible does it deprive a person of fair notice if applied retroactively to past crimes
Judges make law, not just interpret it when they apply interpret common law and apply new rules to new situations
It is not necessary that an actor have notice of criminal statute in the sense that he or she must know of the existence of the law,
It is that he or she could have known that the conduct was criminal
Language of the criminal statute must be clear enough to let one fairly know what conduct will violate it and to let police know when to enforce it 
Statutes are the predominant source of law
Some states continue to apply common law crimes and defenses in spaces between the statutes because the court continues to exercise its common aw authority
MA included 
If language is unclear, it may violate the due process clause because it fails to give notice of what its terms prohibit
Unfair to punish someone is that cannot reasonably figure out what conduct will violate a statute
Unclear language also vests too much discretion in law enforcement agents, giving rise to the danger of arbitrary or discriminatory enforcement
A vague statute may be unconstitutional because it chills first amendment freedoms
Vagueness does not apply to language that could merely be subject to varying interpretations
It describes language that would be vague to a reasonable person to the point that they would have to guess as to tis meaning and differ in its application
Review 2
Mens Rea
If a defendant can claim that he committed a criminal act innocently or without some measure of blameworthiness, he will have a defense
A mistake in the mind of the actor can negate the inference of mens rea
An inability to form the requisite intent because of extreme intoxication or diminished mental capacity can negate the inference of mens rea
At common law, the criminal act defined the crime and to be seen as the manifestation of the actor’s guilty mind
A specific expression of the mental element of the offense was not necessary. 
Always a part of the crime but not always a part of the definition of the crime. 
Defendant was entitled to show that he lacked mens rea
Mens rea can be thought of as the absence of innocence, rather than some affirmative pre- defined state of mind. 
The government can punish public welfare offenses without proof of mens rea
Called strict liability offenses:
Regulatory in nature
Use the threat of criminal punishment as a means of regulating specific behavior.
Do so to protect a broad class of persons who are unable to protect themselves from some danger by imposing a duty on a person in a position to prevent the harm 
The likelihood of the extensive regulation of the activity is a factor as to whether a statute is deemed regulatory
Penalty is relatively small and conviction carries little stigma
Does not sweep within its coverage a broad range of apparently innocent conduct
If the statute is likely to make criminals out of a large number of people who believe they are acting legally, an inference can be dawn that such a result was not intended 
Strict liability statute is designed to punish those who know they are violating the law 
It is understood that it can also be applied to the innocent
Where the individual is not likely to be aware of the probability of strict regulation, the court is more likely to conclude that the law was not intended to be strict liability
Strict liability is most often a question of legislative intent but any independent evidence of that intent is relevant to analysis
2 ways to describe mens rea:
Normative idea that there is some awareness of wrongdoing expressed in the criminal act
Descriptive idea that the defendant must have engaged in a well- defined mental process as a separate element of the offense
General intent: the kind of mental process that must be shown to have occurred in the defendant’s head
Mental element attached to the act which constitutes the offense
If general intent was missing because of some mistake in the mind of the actor, the mistake had to be reasonable.
If it was missing because the actor was too drunk to form it, there was no intoxication defense
If it was missing because the actor had mental illness, the only defense was insanity. 
When the terms “maliciously,” “unlawfully,” “feloniously” or mental states are used, it is general intent
Refers to some subjective wrongfulness or at least the violation of some standard or blame
Not any blame would do, the criminal frame of mind must connect to the act that defines the crime
Intent to commit one crime does not substitute as the mens rea for another
Specific intent: 
Common law: a separate element of the offense beyond the mere doing of the act
Prosecution had to prove the mental process as part of the crime
Most cases this intent was yet to be executed, more of intent to do something in the future or to achieve some consequence, which marked the actor as more dangerous and the crime as more serious. 
Phrase specifically describing a mental process as a separate element 
“Knowing the property to be stolen”
Intent to commit a felony”
“Intent to permanently deprive the owner”
If specific intent was missing, it made no different is the mistake was reasonable, the intoxication voluntary, or if insanity
Without specific intent, the defendant had a complete defense. 
When the term “purposely” or “intentionally” is used to describe mens rea, we will treat it as a specific intent element
MPC dispensed with the difference between specific and general intent (2.02)
Many jurisdictions still use specific and general though 
(1) A person is not guilty of an offense unless he acted purposely, knowingly, recklessly, or negligently with respect to each material element of the crime
(2) Purposely: a person acts purposely with respect to a material element of an offense when 
If the element involves the nature of his conduct as a result thereof, it is his conscious object to engage in conduct of that nature or to cause such a result; and if the element involves the attendant circumstances, he is aware of the existence of such circumstances or he believes or hopes they exists
Knowingly: a person acts knowingly with respect to a material element of the crime when:
If the element involves the nature of his conduct or the attendant circumstances, he is aware that his conduct is of that nature or that such circumstnaces exist and if the element involves a result of his conduct, he is awawre that it is practically certain that his conduct will cause such a result 
Recklessly: a person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from his conduct. 
This risk must be of the nature and degree that, considering the nature and prupose of the actor’s conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a law- abiding person would observe in the actor’s situation
(4)When the law defining an offense prescribes the kind of culpability
 that is sufficient for the commission of an offense without distinguishing among the material elements thereof, such a provision shall apply to ALL material elements of the offense, unless a contrary purpose plainly appears
Different between mens rea of recklessness and negligence:
Recklessness marks the actor as subjectively blameworthy
Actor chooses to disregard a known risk
Negligence does not describe a subjective state of mind but rather a failure to perceive the risk that the reasonable person would have realized
Punished in a lesser degree
There may be mens rea to one element of a crime but not to every element 
For strict liability: analyze whether a statute requires proof of ANY mens rea, not mens rea with respect to one element of the offense
MPC on intoxication 2.08(2): when recklessness establishes an element of the offense, if the actor, due to self- induced intoxication, is unaware of a risk of which he would have been aware had he been sober, such awareness is immaterial. – not a valid defense 
2 types of mistake of law:
Mistake about the legal definition of some fact
Mistake about the existence or reach of the law under which the defendant has been charged
Ignorance of the existence of the law under which the defendant has been charged is no defense. 
Assumes the public knows the law.
MPC on mistake:
A belief that conduct does not legally constitute an offense is a defense to a prosecution for that offense based upon such conduct when:
the statute or other enactment defining the offense is not known to the actor and has not been published or otherwise reasonably made available prior to the conduct alleged or
he acts in a reasonably reliance upon an official statement of the law, afterward to be determined to be invalid or erroneous, contained in:
a statute or other enactment
a judicial decision, opinion, or judgment
an administrative order or grant of permission or 
an official interpretation of the public officer or body charged by law with responsibility for the interpretation, administration, or enforcement of the law defining the defense
If a person’s mind is clouded by drink or delusion he may bot be able to form the mens rea. 
The due process clause guarantees to a criminal defendant that the state has the burden to prove each material element of the crime charged beyond a reasonable doubt
It cannot lessen the state’s burden of proof to the defendant to disprove an element of the offense
State is free to define the elements of a criminal offense and to require the defendant to carry the burden to prove an affirmative defense
Free to very the evidentiary burden on an affirmative defense relatively free of the limits imposed by the due process
I.e. Self defense and insanity
Claims of absence of mens rea are allowed as a defense for specific intent elements but not for crimes of general intent under the common law
MPC allows the defense where the absence of mens rea negates “purposely” or “knowingly” but not “recklessly”
Only when the state law violates fundamental principles of our legal tradition and collective conscience is substantive due process violated. 
Review 3
Causation  
ISSUE= WHETHER DEFENDANT CAUSED THE DEATH OF THE VICTIM
Only for homicide. 
Issue of fact for the jury as to whether the defendant caused the death of the victim. 
Requires them to find an adequate connection between the act and the death. 
Both common law and MPC follow the same 2 pronged approach to determine causation:
some factual connection between the act and the death and
cause in fact: “But for the act of the defendant, the victim would not have died at the time he did”
serves to eliminate candidates for responsibility, does not resolve the ultimate matter of causal responsibility
Martin Dyos case where defendant’s blow to the victim’s head could not be certain as “but for” causation because there were 2 wounds and each could have caused the death because neither one could be proven as the fatal wound
a determination that there be enough of a connection to hold the actor accountable
must establish legal cause
sometimes referred to as proximate cause to connote nearness 
if too remote, defendant will not be held liable
remoteness may be a matter of time and space
remoteness could also suggest the idea of other intervening and more immediate causes, and their relative contributions to the death. 
Rhoades case: defendant started the fire that caused the firefighter’s death from smoke inhalation 
proximate cause is that which produces the results in the natural and continuous sequence of events.
Common law: causation is an incident of the act requirement
Need:
Cause in fact
Proximate cause
Mens rea
All the about necessary connection between the defendant’s act and the victim’s death
Treats mens rea as an independent concept which must also be proven 
Intended consequences can never be too remote, even if they do not come about as you originally intended, but instead came about due to intervening causes. 
Not every intervening cause breaks the chain of causation and undoes the defendant’s legal connection to the death 
The occurrence of the intervening cause must have been reasonably foreseeable at the time of the defendant’s act
Connects the result to the actor, not just the act
Intervening cause must have been foreseeable to a reasonable person in the actor’s position warranting the conclusion that the actor could have avoided the harm 
Levesque case where 6 men died fighting a warehouse fire that had gone unreported by homeless people who started it
Both a duty case (legal duty to act) and a causation case
The failure to act under a legal duty can be the factual and legal cause of death
Common law on intervening causes/proximate cause: must determine when intervening causes become supervening causes to the defendant’s death
Dependent Intervening Cause: occurs in response to the defendant’s conduct
Defendant is held liable unless the intervening cause is both unforeseeable and abnormal, even if the victim was contributorily negligent 
Independent Intervening Cause: defendant’s conduct merely causes the victim to be in a position to be acted upon by the intervening cause
Coincidence situation
If the way in which the victim died was unforeseeable, the defendant is not accountable for the death
An omission of a failure to act can be a cause of death but the individual is not liable unless he or she had a legal duty to act to prevent death
Held liable for death is the failure to act was a but for cause and if the way the deaths came about was a foreseeable result of the omission
A moral obligation will not satisfy this requirement
A legal duty can arise from:
Statute 
Jones case 
Contract
Special kind of relationship
Voluntary assumption of care 
Creation of risk
Levesque case: individuals who started the fire had a duty to report it
MPC: causation is an aspect of mens rea. 
(2.03(2a))When purposely or knowingly causing a particular result is not within the purpose of an offense, the element is not established if the actual result is not within the purpose or the contemplation of the actor UNLESS:
the actual result differs from that designed or contemplated, as the case may be, only in the respect that a different person or different property is injured or affected ot that the injury or harm designed or contemplated would have been more serious or more extensice than that caused or
the actual result involves the same kind of injury or harm as that designed or contemplated and it not too remote or accidental in its occurrence to have a jurt bearing on the actor’s liability or on the gravity of his offense 
(2.03 (3b)) when recklessly or negligently causing a particular result is an element of an offense, the element is not established if the actual result is not within the risk which the actor was aware or, in the case of negligence, of which he should be aware UNLESS:
the actual result differs from the probable result only in the respect that a different person or different property is injured or affected or that the probably injury of harm would have been more serious or more extensive than that caused or
the actual result involes the same kind of injury or harm as the probable result and it is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of the offense
Need to have:
Actual cause
But for/cause in fact
Unlike common law, MPC treats but for causation as the exclusive meaning of causation in the criminal law
Proximate cause 
Unlike the common law, MPC treats matters of proximate causation as issues relating instead to the actor’s culpability
The death is an extension of the defendant’s guilt
Does not treat mens rea independently 
Considers the causation question in light of the defendant’s wrongdoing as well. 
Exception to reasonable foreseeability: MPC: 
Root case: participant in a dangerous high speed drag race was not liable for his rival’s death, even if the rival’s intervening act was foreseeable because the nature of the victim’s act was a voluntary decision to pass the defendant as the road narrowed. 
Weighs the defendant’s wrongdoing 
Says the fact that there are other “but for” intervening causes does not necessarily break the chain of legal cause to the defendant, or even intervening legal cause
Hamilton Case: the intervening act was the immediate cause of death, which was the victim’s removal of his breathing tube
Arguably unforeseeable, yet court found defendant accountable of causation because:
Possibility that the victim’s act was not voluntary but rather an unthinking action to the medical trauma he had suffered
Victim’s act was not independent of the defendant’s act of stomping on his face that led to his hospitalization
Court emphasized the gravity of the defendant’s conduct and that fact that the victim might well have died from his injuries had he not pulled out his tube
MPC on proximate cause:
“But for” question establishes the factual connection- cause in fact 
if victim’s death is the direct result of the defendant’s act, he is liable for the death
if the actual result (the way in which it occurs) diverges from what the defendant intended (purposely), knew would result (knowingly), or risked (recklessly or negligently), there is an intervening cause
if the actual result is a different victim from the one intended or risked, the defendant will be liable for causing the result. 
All about whether it may still be said that the actor caused the result with culpability. Must determine the level of culpability:
Purpose
Knowledge
Recklessness
Negligence 
Requires the jury to consider the relationship of the result to the defendant’s culpability
Whether the actual result is not too remote or accidental in its occurrence to have a just bearing on the actor’s liability or on the gravity of the offense. 
Whether the culpability of the defendant’s act is diminished by the intervening events. 
All about remoteness
Homicide: the unlawful killing of another human being 
Once causation is established the inquiry shifts to the mens rea of homicide, the question of culpability
MPC:
Negligent homicide
Common Law:
Intentional homicide: unlawful killing animated by the purpose to kill
Murder: the unlawful killing of another human being with malice aforethought. Malice means the mens rea for murder. 4 types:
The intent to kill
Including the idea of transferred intent
Francis v. Franklin: defendant fired the gun twice in the victim’s direction after the victim slammed the door. But by telling the jurors that “a person of sound mind is presumed to intend that natural and probable consequences of his acts, but it may be rebutted,” the instructions shifted the burden of proof from the prosecution to the defendant on the issue of mens rea. A reasonable juror may have interpreted that to mean that the proof of the shooting is sufficient to presume the intent to kill in the absence of sufficient rebuttal evidence introduced by the defendant. This undermined the presumption of innocence and a violation of the due process principle. 
A mandatory presumption with respect to an essential element of a criminal offense is unconstitutional.
If a purpose to kill is the mens rea, the jury must decide whether the prosecution has proven that element of the offense beyond a reasonable doubt.
Without a confession, jury must draw this inference from the evidence. 
If the court’s instructions do not require the jury to draw an inference there is a rule of permissive inference: you may conclude that a person of sound mind intends the natural and probably consequences of his acts. This leaves the ultimate conclusion to the jury and the burden of proof beyond a reasonable doubt to the prosecution.
Valid as long as inference is not irrational
In some jurisdictions, the intent to inflict grievous bodily harm
An unintended killing that manifests an extreme indifference to the value of human life 
Or a depraved heart murder 
The felony murder rule
A death occurring during the commission of an inherently dangerous felony 
1st degree murder: a purposeful killing committed with premeditation and deliberation
cold blooded killing
essence is in the decision to kill and some reflection on that decision before he killing act is done
Watson case: defendant said that the evidence, a struggle in which e overpowered the victim and took his gun before firing at point- blank, did not support the jury’s verdict with respect to 1st degree murder. Court said the moments between the grabbing of the gun and the pulling of the trigger were sufficient to have allowed the defendat to reflect on his deicison to kill. And the way he did it, but using one, well-aimed hot to the stomach confirmed the calculation in the mind of the defendant. 
Other evidence that contributes to a finding or premeditation and deliberation:
Evidence of a motive
Evidence of activity of the defendant prior to the killing that might be seen as preparatory 
Origin of the murder weapon
Evidence of prior hostilities between the defendant and the victim
Mental disorder or intoxication may be used to show that there was no ability to premeditate and deliberate- specific intent element. 
2nd degree murder: committed on the spur of the moment, an impulsive killing done with a purpose to kill
Voluntary Manslaughter: an unlawful killing without malice aforethought
Murder that is mitigated by an overcoming emotion which makes the defendant’s act less blameworthy
“the heat of passion upon sudden and adequate provocation”
heat of passion has to be sudden ,the immediate reaction to an adequate provocation, not the simmer build up or a prolonger period of provoking events
Berry case: the heat of passion could result from an accumulation of provocations. There was a pattern of sexual attraction and rejection that may have been enough to cause the reasonable person to lose control. 
Heat of passion may be rekindled by some event that would not otherwise be sufficient after a cooling down from some adequate provocation. 
defendant is seen as less culpable both because he acted under the sway of anger and because his loss of control was the result of some offense by the victim, some aggression the court saw as adequate provocation
such as would give rise to the heat of passion in the reasonable person under the circumstances and the killing must ocuur during that heat of passion and before the point at which the reasonable person would have regained control 
Fraley case: court made clear that the cooling period is not long, as to insure that killing for revenge is not deemed manslaughter
Unintentional killing can be manslaughter or murder
Involuntary manslaughter: based on the dangerous conduct of the defendant, conduct that creates the risk of death 
Must be Wanton or reckless conduct 
No requirement to prove conscious awareness of the risk if the reasonable person would have been aware of the risk under the circumstances
Welansky case: owner of a nightclub was responsible for implementing a operating system in use on the night of the fire that killed 492 people. 5 emergency exits were blocked, locked, obscured, or only known to employees. Charged with manslaughter on grounds of willful and reckless failure to perform his legal duty to protect the safety of his patrons.
Wanton or reckless conduct involves a degree of risk that is greater than both negligence and gross negligence
Must be a high degree of likelihood that substantial harm will result to another or
A high degree of likelihood of death or great bodily injury
It is the willfulness of the act or omission and the dangerousness of the act resulting in the death that make wanton or reckless conduct, not just a conscious disregard of the risk. 
An unintended killing can be murder if the conduct that results in the death is so dangerous and heartless that it is the moral equivalent of the intent to kill (malice)
Distinguished from manslaughter by the degree of required risk: shift from possibilities to probabilities
Requirement that the actor have understood the risk so as to capture the heartlessness that is an essential element of this category of malice. 
MA does not require proof of a conscious awareness and disregard of that risk, as long as the reasonable person under the circumstances would have been aware
Evidence of intoxication will not be admissible to show lack of awareness 
Mayes case: murder because the victim, at close range, was carrying a lighted lamp and the defendant threw a heavy glass in her direction with great force, evidence was sufficient to show that the defendant acted with an abandoned and malignant heart- malice
Felony murder: substitutes the mens rea of the felony for that of murder- “strict liability murder”
Extends to any death occurring during the commission of a felony, whether it was caused intentionally or accidentally
Supplants the requirement of proving malice and it makes all the co- felons equally guilty of murder 
Limits: 
Applies only to inherently dangerous felonies
Must be dangerous to human life in the abstract, not as applied to the facts of the case. 
Robbery 
Rape
Arson
kidnapping
Once the felony has ended, the rule cannot be used to support a murder prosecution
Cannot be applied unless the commission of the felony is the cause of the victim’s death
In some jurisdictions, can apply when the commission of the felony is the proximate cause of the death
Proximate cause limitation MPC: not too remote or accidental Aka foreseeable under common law
But for inquiry: death must flow from the felony and not just from the circumstances
Cavitt Case: killing had to be connected to the commission of the felony but not so closely connected as to be in facilitation of the felony. Defendant’s theory was that the co- felon stepdaughter killed the victim for purposes unrelated to the robbery after they fled the scene. Court said “personal animus” of one of the co- felons would not break the logical nexus between the felony and the killing. 
But for the felony, the death would not have occurred. 
Could also be a requirement of a logical nexus, which assures that the commission of the felony caused the death and not merely a fortuitous act of one of the felons. 
Aka bank robber driving away slowly and getting gin an accident at the intersection vs. speeding away and getting in an accident. 
Hickman case: involved the shooting of one police officer by another as they searched in the words for suspects involved in a burglary. Limitation on the rule was based not on killings directly committed by co- felons, but on identity of the victim (rule not applicable to killing of co-felon), rather than that of the killer. 
CA reverse this. Immediate killer must be one of the felons and not some innocent third party, such as the victim of the felony or a police officer. If the felon initiates a gun battle and an innocent person is killed by the robbery victim shooting back, the felony murder rule will not apply in CA. 
Felon may still be liable for murder under an extreme indifference theory 
Felony on which the use of the rule is based must be independent of the killing act so as not to “merge” into the killing- “merger rule”
Voluntary manslaughter cannot support the rule, nor can aggravated assault resulting in the victims death or felony child abuse committed by beating the child to death
A violent rape could count because the felony involves an independent felonious purpose in addition to the assault. 
An assault on one victim can be a felony independent of the killing of another, in which case the rule would apply 
Martin case: defendant started a fire In the hallway of an apartment building after having been thrown out of a party (felony= arson). Court used a rule of causation applicable to strict liability offenses (requiring the result to be a probable consequence of the actor’s conduct) to find a proximate cause limitation on the felony murder rule. Interpreted probably consequence to mean “not too remote or accidental in its occurrence as to have a just bearing on the actor’s liability or the gravity of his offense.” This allowed the jury to assess the defendant’s connection to the death in light of his culpability. 
Duration. A killing act which occurs after the felony is over is not felony murder. Wherether the felony is over is determined by considering many factors:
How long after the felony
How far away from the scene
Were the police in hot pursuit or had the felon reached a position of temporary safety
Was the felon still in possession of the fruits of his crime
Applied in Gladman case where defendant was less than a half a mile away from the scene and it was less than a half an hour after the crime. He thought the police were pursuing him, even though they weren’t,  and he still not had secured his fruits. 
MPC on homicide 
210.2 Murder: criminal homicide constitutes murder when:
It is committed purposely or knowingly or 
It is committed recklessly under the circumstances manifesting extreme indifference to the value of human life 
Such recklessness and indifference are presumed if the actor is engaged or is an accomplice of the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape or deviate sexual intercourse by force or threat, arson, burglary, kidnapping or felonious escape. 
1st degree felony
210.3 Manslaughter: a criminal homicide constitutes manslaughter when:
it is committed recklessly or 
a homicide which would otherwise be murder is committed under the influence or extreme mental or emotional disturbance for which there is a reasonable explanation or excuse. 
The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be 
Second degree felony 
Voluntary manslaughter: the killing which occurs under the influence of an extreme emotional disturbance for which there is a reasonable explanation or excuse. 
No provocation is necessary although it may be sufficient, nor any particular type of emotion
No requirement that the cooling down period be measured against an objective standard
There is one objective element: jury must consider whether the explanation is reasonable 
If the reasonably person shares the defendant’s demographics but not his emotional make- up
Becomes an issue for foreign cultures who get way more pissed about stuff than we do.
Involuntary manslaughter: based on the dangerous conduct of the defendant, conduct that creates the risk of death
Must have acted recklessly: she must have been aware that the conduct gave rise to a substantial and unjustifiable risk of death and the conduct must have been a gross deviation form the standard of the normal, law- abiding person.
A person who fails to perceive that degree of risk cannot be guilty of manslaughter under MPC
An unintended killing can be murder if the conduct that results in the death is so dangerous and heartless that it is the moral equivalent of the intent to kill (malice)
Distinguished from manslaughter by the degree of required risk: shift from possibilities to probabilities
Requirement that the actor have understood the risk so as to capture the heartlessness that is an essential element of this category of malice. 
An extreme form of recklessness and intoxication cannot be used to rebut recklessness
Attempt: the setting out but failing in the commission of a crime. 
Common law:
Proctor case: there is not punishment without proof of an overt act. It was the act that caused the harm or raised the danger to the community and the act that gave warrant to punish the actor. The guilt was in the act. 
General intent is the element of blameworthiness that goes with the act which defines the crime
Most often implied
“whoever breaks and enters into the dwelling house of another”
uses words such as:
maliciously
unlawfully
feloniously 
malice
aforethought
Specific intent: when the mens rea is separated from the act, and from the culpability that goes with the act
Most often by way of an explicitly stated, added phrase that states a separate mental state, an extra mental element that defined the actor’s liability
“Whoever breaks and enters into the dwelling house of another with the intent to commit a felony therein”
often explains the mental element where the act does not by itself suggest criminality 
“receiving stolen property knowing it to be stolen”
premeditation and deliberation is a specific intent element
ATTEMPT IS A SPECIFIC INTENT CRIME
Purposely
Intentionally 
Defenses designed to defeat mens rea by showing that the act was committed without mens rea depend in their application upon whether the intent they are aimed at is general or specific:
Mistake
Intoxication
Diminished capacity
Attempt has three issues:
Act: requires an examination of how close the actor came to completing the crime
Focused on the danger of the harm threatened by an attempt.
The act must be quite close to the commission to qualify as attempt
“line between preparation and penetration”
Murray case: court said that attempted incest had not yet occurred when the groom sent for a justice of the peace
Tests for how close:	
Actor was in dangerous proximity of completing the crime- must ALWAYS be applied
Involves an inquiry into the nearness of the danger, the greatness of the harm and the degree of apprehension felt 
About how likely the successful commission was
Rizzo case: would- be robbers were not dangerously close to completion because the target of the crime was not present at the sites where they thought he would be
Criminal law is not designed to punish sins but crimes
Focus is not on how much the actor had done, but rather on how much more is left for him to complete the crime. 
If there is significant room left for the actor to change his mind, his conduct may not have proceeded far enough to be an attempt
Factors in the apprehension of the community arising from the act:
Commonwealth v Bell: court held that a man who was intent upon having sex with a very young girl and who met with an undercover police officer posing as the girl’s mother bear the site of the supposed hook up had not yet committed attempted rape of a child. “the defendant must have had present intent to accomplish the crime without much delay, and to have had this intent at a time and place where he was able to carry it out.” There was too must left to do. 
Staples: once the actor has gone far enough toward the commission of the offense to reach the point of a common law attempt, there is no release from liability if he changed his mind
Mental state: the purpose to commit the crime or engage in the proscribed conduct to achieve the proscribed result
“to possess the cocaine or kill the victim”
Lyerla Case: road enraged defendant fired three shots at a pickup containing three girls, one of them was killed. He was convicted of attempted murder of the 2 passengers on the basis of extreme recklessness. This basis left the court decide if one could attempt an unintended killing
Decision: attempt requires proof of purpose, the purpose to kill in an attempted murder prosecution
Dissent: the act causing the death must be purposeful but the conviction should stand on the basis of the mens rea for the attempted offense. 
May rely on either requirement of purpose to achieve the result (decision) or purpose to engage in the conduct defined as a crime (dissent, possessing drugs, stealing rum). 
Stone case: displayed the unfocused intent to kill an unidentified “someone.” Court made clear thatn an individual can be liable for the attempted murder by an actor who has no identified target of his act. Shooting into a group of persons with the intent to kill is attempted murder. BUT it is NOT attempted murder of each potential victim in the, it is an attempt to kill the target, but not the others. 
Arguable here because the focus is the subjective intent of the actor. 
An attempted murder on only one person by shooting down a plane is still going to be an attempted murder on all passengers of the plane. 
With each pull of the trigger, actor could be attempted to kill someone if his purpose is to kill as many people as possible. 
Impossibility: potential defense when the crime attempted could not possibly have been committed under the circumstances. ISSUE IS WHETHER THE DEFENDANT HAS BENEFIT OF DEFENSE OF LEGAL IMPOSSIBILITY
Factual impossibility: an interrupted attempt, some physical fact, unknown to the actor that prevents the completion of the attempt. Not a recognized defense
Actor pays for and receives a paper bag of what he thinks is weed but is actually just an empty bag of weed, she has possessed marijuana even though the act was never completed and its completion is a factual impossibility. 
Acts that are interrupted before the actor can complete his attempt
Bell case: because there was never a potential victim, the defendant’s plan was never possible of completion, factual impossiblty.
Pure legal impossibility: actor may believe, mistakenly, that the act she committed was a criminal offense in that jurisdiction
Having a small amount of weed in MA
Not so much a defense as it is an example of a legal principle: no crime, no punishment
Hybrid legal impossibility: where the crime is impossible or would be impossible, even upon completion. Actor actually believes he committed a crime but some fact of which he is unaware makes the conduct not a crime
Possesses oregano but thinks its weed 
MPC
Requires an act but the focus is on the culpability of the individual. 
The mental aspect of the crime is always separate from the act. 
The mental states (2.02) take center stage and the act, although necessary, is there to confirm that the actor is firm in his criminal intent or blameworthiness
All mental elements specifically defined and conceptually separate from the act  
No separation of general/specific intent 
3 elements:
act: 
there must be a voluntary act, but only to assure us that the actor has made a choice to act on his criminal purpose, confirming his culpability
the act must be a “substantial step” toward the commission of the offense
a step the corroborates the actor’s purpose
even acts of preparation may suffice
provides a defense of abandonment: because the entire focus of MPC is on culpability, removing it is relevant to guilt: abandoning the attempt after taking a substantial step is valid as long as the actor does so in good faith
as long as the circumstances manifest a complete and voluntary renunciation of his criminal purpose
complete: the criminal plan is abandoned and not merely postponed
voluntary: the abandonment has not occurred because circumstances have increased the odds of apprehension
purpose: 
need not extend to all of the attendant circumstances.
Attempt to rob a bank requires the purpose to steal by force or fear, no requirement that the actor be aware that the bank was federal chartered, unless the completed crime requires such knowledge. 
What is necessary for attendant circumstances is the same mens rea as is required for that element in the substantive offense. 
Impossibility: doesn't work here because MPC focuses on culpability, not the act 
5.01 A person is guilty of an attempt to commit a crime if, acting with the kind of culpability otherwise required for commission of the crime, he:
purposely engages in conduct that would constitute the crime if the attendant circumstances were as he believed them to be or 
when causing a particular result is an element of the crime, does or omits to do anything with the purpose of causing or with the belief that it will cause such result without further conduct on his part or
purposely does or omits to do anything which, under the circumstances as he believes them to be, is an act or omission constituting a substantial step in a course of conduct planned to culminate in his commission of the crime
5.01 3:a person who engages in conduct designed to aid another to commit a crime that would establish his complicity if the crime were committed by such a person, is guilty of an attempt to commit the crime, although the crime is not committed or attempted by such other person
wen the actor’s conduct would otherwise constitute an attempt, it is an affirmative defense that he abandons his effort to commit the crime or otherwise prevented its commission, under circumstances manifesting a complete and voluntary renunciation of his criminal purpose
the establishment of such defense does not affect the liability of an accomplice who did not join in such abandonment or prevention 
renunciation of criminal purpose is not voluntary if it is motivated, in whole or in part, by circumstances not present or apparent at the inception of the actor’s course of conduct, that increases the probability of detection or apprehension or which make more difficult the accomplishment of the criminal purpose
renunciation is not complete if it is motivated be a decision to postpone the criminal conduct until a more advantageous time or to transfer the criminal effort to another, but similar, objective or victim.
Accomplice Liability: not a crime. It's a theory of culpability that makes those who help a person commit a crime guilty of the perpetrator’s offense.  ISSUE IS WHEHER X IS AN ACCOMPLICE TO THE COMISSION OF THE CRIME
Derivative liability, dependent on the commission of the substantive offense as a necessary prerequisite 
May be situations where the perpetrator is not guilty but the accomplice is 
Perpetrator need not be convicted, located, or even known, but the criminal act must have been committed. 
Ochoa: identity of the shooter was uncertain but those who helped him were still convicted of murder. 
Said there must be a concurrence of the act and the mental state. 2 of the defendants were said to have aided the shooter by beating on another deputy. However the evidence that they know of (and thus shared) the intent of the perpetrator consisted of the shots fired at the victim. The first shot killed him instantly- largely a critiqued decision because how could their culpable conduct have helped the killer commit the crime if the first shot killed him?
Common law: Act of accomplice liability: assisting the perpetrator, regardless of how insignificant the contribution 
May say “aid, abet, counsel, command encourage, etc.”
Tally: sent a telegram following on ethat had been intended to warn the victim which was designed to prevent the delivery of the warning. Court found sufficient evidence that Tally’s telegram deprived the victim of at least a chance at life. If Tally’s telegram had not been received, he would not have been charged with accomplice liability
Presence at the commission of a crime is not sufficient evidence of assistance unless the presence is the result of some prior agreement to be there if needed- “Active presence”
Sufficient because it is seen as encouragement 
Assistance to the principal who does not attempt to commit a crime will not be an attempt itself.
If the principal attempts to commit the crime, the person assisting can be an accomplice to the attempt. 
Gains case: the evidence was insufficient to show that the defendant driver knew of the criminal intentions of the robbers whom he drove from the scene, at least until after the crime was committed. AKA after they slowly drove out of the parking lot. He could have been the wheel man, but more evidence was needed to prove it. 
I.e. if he raced out of the lot as soon as the robbers jumped In the car
Driver is still liable for crimes he committed or assisted in after the chase began.
Required mens rea= purpose, the purpose to facilitate the commission of the offense and the shared intent with respect to the substantive crime. 
Purpose to facilitate the commission of the crime= aid culpability
Doing something that helps the perpetrator with knowledge of his criminal intent does not accurately suffice as mens rea.
Beeman case: the knowledge plus assistance is enough to give rise to an inference of purpose but the jury must draw that inference, not the court by way of instruction that misstates the mental element. 
Exception where the alleged accomplice is someone in the business of providing good and services
Such as the Lauria case
Accomplice must also shared the intent of the perpetrator with respect to the substantive offense= offense culpability 
Wilson case: Wilson helped perpetrator to commit the burglary in that he assisted him to break into and enter the pharmacy to steal liquor. But, he did not share the intent to steal the liquor, the substantive offense. 
Can a person be an accomplice to an unintended crime based on negligence or recklessness? No because liability is based on purpose
Lyerla case
MPC: act of accomplice liability: attempting to assist the perpetrator aiding, or agreeing to aid, regardless of how insignificant the contribution 
Tally: if Tally’s telegram was received or not is irrelevant, he still attempted to assist in the completion of a crime. 
Agreeing to aid is also sufficient to make one an accomplice to the completed offense
If the principal does not commit a crime, a person who assists will be liable for an attempt to commit it, even if the assistance is not a substantial step. 
Can a person be an accomplice to an unintended crime based on negligence or recklessness? Yes with respect to offenses proscribing a result
The death of a victim
A person who is an accomplice in the conduct causing the result will be liable as an accomplice in the offense if he acts with the culpability necessary for the substantive offense 
An “accomplice in conduct” must assist in the conduct with the purpose of doing so.
Etzweiler case: E provided his car keys to Bailey whom he knew was drunk and Bailey’s drunk driving caused the death of 2 people. E was charged as both a principal and an accomplice to negligent homicide. Court held that he could not be liable as a principal because his act was not the legal cause of the death, Bailey’s drunk driving was. Nor was he an accomplice to Bailey’s crime because the court read the accomplice liability statute not to reach the crime of negligent homicide because it used the common law approach rather than MPC which would have stated that E had the purpose to facilitate the conduct, drunk driving, and the means rea sufficient for negligent homicide. 
Mens rea= purpose with respect to each crime in order to find one guilty as an accomplice. 
Must be an accomplice to the conduct that brings the result and share the mens rea of the perpetrator
Beeman was likely guilty as an accomplice to burglary and larceny but was did he have the same purpose to cut the telephone lines or tie up the sister in law?
Some jurisdictions resolve the issue by the “natural and probable consequences” rule.
  The accomplice to one crime can be liable for other crimes committed by the perpetrators which are the natural and probable consequences of the crime which he had the purpose to facilitate.  
The way natural and probable consequence is determined is typically to ask if the crime was a foreseeable consequence of the assisted offense
an accomplice can absolve himself (or herself) of liability after providing the assistance by terminating his or her assistance and wholly depriving it of effectiveness (e.g. taking back the getaway car before the robbery), or providing timely warning to law enforcement or otherwise making a proper effort to prevent the commission of the offense. 
2.06 on Complicity: 
a person is legally accountable for the conduct of another person when acting with the kind of culpability that is sufficient for the commission of the offense, he causes an innocent or irresponsible person to engage in such conduct 
a person is an accomplice of another person in the commission of an offense if with the purpose of promoting or facilitation the commission of the offense, he: 
solicits another person to commit it or 
aids or agrees or attempts to aid such other person in the planning or committing it or
having a legal duty to prevent the commission fails to do so 
when causing a particular result is an element of an offense, an accomplice in the conduct of causing such result is an accomplice in the commission of that offense if he acts with the kind of culpability, if any, with respect to that result that is sufficient for the commission of the offense
a person is not an accomplice in an offense committed by another person is he terminates his complicity prior to the commission of the offense and 
wholly deprives it of effectiveness in the commission of the offense or 
gives timely warning to the law enforcement authorities or otherwise make s a proper effort to prevent the commission of the offense 
When accomplice liability fails because the perpetrator was innocent because he lacked mens rea of because of an innocent state of mind, the person who assisted him bay be liable as a “perpetrator by means” or a person who uses another as an unwitting agent to commit a crime. 
Seen as the perpetrator
the person who hands a closed container to a good Samaritan and asks him (or her) to deliver it to a third party is guilty of distributing drugs even though the intermediary was innocent
one added requirement in making the assister liable as a perpetrator by means is causation.
The conduct of the person assisting must be a factual and legal cause of the commission of the offense.
If the perpetrator is not liable because he has an affirmative defense, the accomplice’s liability depends upon the nature of the defense . 
If the perpetrator is excused (e.g. insanity, duress), the person who assists is still liable as an accomplice.  
if P kills V intending to do so but under an insane delusion that he had been directed to by God, he may be found not guilty of murder by reason of insanity.  A sane person assisting P in the killing would be guilty of murder as an accomplice.
the criminal act is committed but the actor is excused.
If the affirmative defense is one of justification, (e.g. self-defense, defense of others), the person who assists is not liable as an accomplice
 For example, if the offense is assault and battery and the perpetrator acts in self defense, he (or she) is not guilty.  Nor is the person who helps the perpetrator commit the assault.  That is because the act itself is not seen as criminal or even wrongful.  
If the perpetrator is not guilty because some element of the crime is missing, then the offense has not been committed by P and a person who assists him cannot be guilty as an accomplice.
For example, assume there is a statute punishing “whoever, being over 21 knowingly has sexual relations with a person under 16”. A perpetrator who believes the victim is over 16 is not guilty. And a person who assists in the encounter knowing V’s age is not an accomplice to the crime.
If the perpetrator commits one crime, it may be that the accomplice is guilty of a crime of greater or lesser culpability.  
i.e. manslaughter. If the killer acts under the heat of passion upon sudden and adequate provocation, he is guilty of voluntary manslaughter.  But the person who calmly provides him the gun is guilty of murder. 
 The situation could also be reversed, the perpetrator acting calmly and the accomplice acting in the heat of passion.
Conspiracy: is the agreement to commit a crime and the mens rea is the purpose to do so, and the overt act. 
Agreement doesn't have to occur far ahead of time, it just has to occur at any point
There has to be enough evidence that the individuals alleged to engaged in the conspiracy agreed on intent to commit a crime. 
Common law: 
Agreement: bilateral conspiracy requiring that two or more persons agree.  If there are only two people in the conspiracy and one of them is an undercover cop feigning agreement, there is no conspiracy.  It takes at least two people actually agreeing.  
may be implied as well as expressed.  
Griffin: If two people are working together to accomplish a common goal the evidence may warrant the inference that they are acting in concert, by agreement.  The defendant and the crowd that had gathered around the accident before the cops arrived assaulted and beat the officers.  And the court saw the evidence as sufficient to show a conspiracy.  Court saw the acting together as sufficient evidence than an agreement had been made. – possible racial prejudice in this case. 
there has to be an actual meeting of the minds upon a common criminal object.  Perhaps they had agreed to beat the cops before the fight broke out. Acting together to commit a crime is not a conspiracy. It is agreeing to do so that is the crime.
Commonwealth v Cook: two brothers socialized with a young woman for a while before they set off down a dirt path toward a convenience store.  When the woman slipped and fell, one brother jumped on and raped her while the other sat by and encouraged the crime by his conduct.  Court made clear that an agreement need not be overt but it must occur by a meeting of the minds in advance of the criminal object.  The lack of any secrecy in the brothers’ conduct prior to the rape and the apparent spontaneousness of the crime left little room to infer some meeting of the minds.
Act: for the conspiracy to be complete, the commission by one of the co-conspirators of an overt act in furtherance of the conspiracy. 
 Not a substantial step, just an act that advances the object of the conspiracy. Same for MPC?
Mens rea: the purpose to achieve the criminal object of the agreement, to commit the crime. Same for MPC???
knowledge of the object of the conspiracy is not enough.
When a person provides goods or services as part of a legitimate business to someone who intends to use them to commit a crime, the business person may be a party to the conspiracy.  However, proof of knowledge alone that a crime is to be committed by using the goods or services is not always enough to allow the inference of agreement and purpose. 
 It’s kind of a “Chamber of Commerce” defense. 
Lauria: As long as the provider of the goods or services does not have a “stake in the venture” and the crime he knows is going to be committed is not serious one, he is not a conspirator. (Nor is he an accomplice). The owner of a telephone answering service who knew that hookers used it was not guilty of conspiracy to engage in prostitution.  The court found no evidence that the defendant had an interest in the success of the criminal conduct.  He had not charged some inflated price to the hookers nor did their business make up a disproportionate share of his business.  And his business had legitimate purposes.  The court made clear that the “stake in the venture” evidence is not necessary if the provider of goods or services knows that they will be used in the commission of a serious crime, which was not the case here. 
the court was asking whether knowledge of the criminal purpose is enough to raise the inference of purpose and make the provider a co-conspirator.  The same analysis would apply to the issue of whether he (or she) was an accomplice.
MPC: 
Agreement: unilateral conspiracy.  That requires one person agreeing with another to commit a crime. (“whoever agrees with another”)
the person actually intent on achieving the criminal object commits conspiracy, even if the other member of the conspiracy is faking it.  
5.03
a person is guilty of conspiracy with another person or persons to commit a crime if with the purpose of promoting or facilitating its commission he:
agrees with such other person that they or one or more of them will engage in conduct that constitutes a crime or an attempt or solicitation to commit a crime or
agrees to aid such person or persons in the planning or commission of such crime or an attempt or solicitation to commit such crime
it an affirmative defense that the actor after conspiring to commit a crime, thwarted the success of the conspiracy, under circumstances manifesting a complete and voluntary renunciation or his criminal purpose 
duration of conspiracy:
if an individual abandons the agreement, the conspiracy is terminated as to him only if and when he advises those with whom he conspired of his abandonment or he informs the law enforcement authorities of the existence of the conspiracy and of his participation therein.
The Pinkerton rule makes each co-conspirator liable for all of the criminal acts committed by every other co-conspirator which are in furtherance of the conspiracy and reasonably foreseeable. 
could have a serious impact on a small-time member of a big-time conspiracy.  
It is the rule in the federal system but not in most states.  
potential due process argument when the crime committed by the co-conspirator is foreseeable but far from the situation in which the defendant was involved.
So the assault occurring during a drug deal in Vermont may stretch the Pinkerton rule too far for a conspiracy entered into in Boston.
The Pinkerton rule makes withdrawal from the conspiracy important because, after withdrawal, there is no more Pinkerton liability
A co-conspirator is liable for the crimes committed by other members of the conspiracy up to the point of effective withdrawal
To withdraw one needs to notify the other co-conspirators or at least take steps reasonably calculated to notify the others of one’s withdrawal.
Thus, withdrawal is not a defense to conspiracy. But it limits the withdrawer’s liability for the crimes of the co-conspirators.
Self Defense:
Common law:  justifies an actor’s assault on another who is threatening imminent unlawful bodily harm.  It is a complete defense if the elements are met.  
Lavoie case: .  When a person has reasonable grounds to believe, and does believe, that there is a threat of imminent death or serious bodily injury, he (or she) may use deadly force to avert the threat.  
Must identify the moment where it becomes ok to use deadly force
The defense applies if the actor’s belief is reasonable, even if it’s wrong.  
even if the victim’s gun is not loaded and thus there is no actual deadly threat, the defense is available
If the actor’s belief is honest but unreasonable, the complete defense is not available.
MPC: does not use the term “reasonable” in its definition of self-defense, nor does it use the word “imminent.”  
The reasonableness of the actors belief that force is necessary comes into play in a separate provision that allows for culpability for crimes of negligence or recklessness, for example, negligent homicide (if the actor was negligent in his belief that deadly force was necessary) or manslaughter (if the actor was reckless in such belief).  
does not require an imminent attack but does require that the force be “immediately necessary” to protect the actor from unlawful force.
The Model Penal Code allows for conviction of manslaughter or negligent homicide if the actor’s mistaken belief in the necessity of using deadly force was reckless (manslaughter) or negligent (negligent homicide).
injects the idea of reasonableness (either the “normal, law-abiding person” of the recklessness standard or the “reasonable person” of negligence).
3.04
the use of force upon or toward another person is justifiable when the actor believes that such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such other person on the present occasion
Limitations on justifying the necessity of force: the use of deadly force is not justifiable unless the actor believes that such force is necessary to protect himself against death, serious bodily harm, kidnapping or sexual intercourse compelled by threat or force. Nor is it justifiable if:
The actor, with the purpose of causing death or serious bodily injury, provoked the use of force against himself in the same encounter or
The actor knows that he can avoid the necessity of using such force with complete safety by retreating or by surrendering possession of a thing to a person asserting a claim of right thereto or by complying with a demand that he abstain from any action that he has no duty to take, except that:
The actor is not obliged to retreat from his dwelling or place of work unless he was the initial aggressor or is assailed in his place of work by another person whose place of work the actor knows it to be 
A person employing protective force may estimate the necessity thereof under the circumstances as he believes them to be when the force is used, without retreating, surrendering possession, doing any other act which he has no legal duty to do or abstaining from any lawful action. 
Self defense is available when the actor is presented with an actual threat of harm and even when the actor mistakenly, but reasonably, believes that force is necessary to prevent an imminent unlawful attack.  
The amount of force that may be applied, within the contours of the defense, is that which is reasonably necessary to prevent the harm.
Deadly force may be used to prevent the application of deadly force by another
such force as to threaten imminent death or serious bodily injury.
Gleghorn: the original aggressor is not privileged to use self-defense unless he has first abandoned the affray and communicated that to the original victim by word or deed or unless the victim had responded to a non-deadly threat with deadly force. Gleghorn claimed that he had a right to respond with deadly force to the victim’s shooting him with an arrow because the jury decided that his original aggression against the victim was simple assault (i.e. non-deadly).  The court disagreed saying that the victim’s use of deadly force (the arrow) may have been justified by what the victim reasonably believed, even though the jury decided it was only simple assault.  
It is not what the original aggressor actually did (the simple assault) but what the victim perceived that determines whether deadly force is justified.  
If the victim was justified in using deadly force, then the defendant (the original aggressor) had lost his right to use deadly force and his subsequent vicious assault on the victim was not justified. Thus the court upheld the defendant’s conviction for battery with serious bodily injury.
Also upheld Gleghorn on grounds that a person may use such force as is necessary to repel the attack and eliminate the danger.  Once the danger ceases, so does the right to use force.
The defendant’s continued assault upon the victim, once the danger had passed, was not necessary. Aka he didn't need to beat the shit out of that guy, just incapacitate him
In many jurisdictions and under the MPC, there is a duty to retreat when a person can do so in complete safety.
if a person’s only alternative to the use of deadly force is to retreat, he (or she) must do so.  
there is no duty to retreat before using deadly force in one’s home and perhaps one’s place of work.  
In some jurisdictions there is no duty to retreat outside of the home or office.
the right to stand one’s ground in the home may not apply to a co-occupant
aka if a wife is getting beat by her husband, she has a duty to retreat
The actor must believe that the threat of death or serious bodily injury is imminent, and the general rule is that such belief must be reasonable.  
Lediholm: question was how to define the standard of reasonableness for the jury. Ms. Leidholm was the wife of a physically abusive husband.  She stabbed him while he was sleeping after he had physically assaulted her by throwing her to the floor several times.  Her defense was self-defense and her evidence was the battered woman’s syndrome.  The court reversed her murder conviction, rejecting the objective reasonableness standard applied at her trial and adopting what it called a standard of “subjective reasonableness”.
the jury was not to measure the defendant’s belief in the necessity of the use of deadly force against the “reasonable person under the circumstances” but rather to ask if the defendant’s belief was reasonable to her
They must still make a judgment of reasonableness, but not by reference to a hypothetical reasonable person in the defendant’s situation.  Rather, they must ask whether it was reasonable to this person, who suffered from battered woman’s syndrome.
The battered woman’s syndrome is not a defense to a physical assault upon the batterer.  But it can be powerful evidence in support of self-defense under this subjective reasonableness standard.
Goetz: question was how to define the standard or reasonableness for the jury. the lower court had applied a subjective standard of reasonableness in evaluating the indictments against a man who claimed he shot several men he believed were threatening to rob him.  Because the prosecution had based its presentation of the evidence to the grand jury on a subjective reasonableness standard, the trial court dismissed the indictments. The appellate court disagreed and reinstated the indictments insisting that self-defense was based upon an objective standard of the reasonable person under the circumstances.  The jury would have to decide whether the reasonable person would have read the situation as an imminent threat of death or serious bodily injury (or robbery as the statute allowed).  
the defendant’s belief was to be measured against the reasonable person in the same circumstances
demographic characteristics and the facts surrounding the incident 
same as manslaughter cases 
court also made clear that the defendant’s prior experiences of mugging encounters would count.  AKA emotional/mental state/condition does not count at the time of the shooting. 
Zimmerman: Zimmerman initiated the encounter armed with a pistol but without evidence that he threatened Martin at the outset; there was a fight between them and that Zimmerman testified that Martin was on top of him and beating him; there was also some evidence of their positions being reversed; and that Zimmerman intentionally shot Martin once in the chest. The jury was called upon to decide whether Zimmerman’s belief in the imminent danger of death or serious bodily injury was unreasonable beyond a reasonable doubt. That standard was hard to reach on those facts. The terrible irony is that the only surviving version of the facts came from the defendant.


















