The Structure of Income Tax

1. Gross Income (GI) = Salary of Taxpayer

2. Subtract any deductions the taxpayer is entitled to from the gross income.
a. Need to categorize the deductions:
i. §62 deductions
1. These deductions are subtracted first. 
2. When these deductions are subtracted the resulting number is known as adjusted gross income (AGI).
ii. Itemized deductions
1. These deductions are split up into two categories:
a. Miscellaneous Itemized Deductions (MID)
b. Regular Itemized Deductions (Reg)
i. (You add these two together and if this number is larger than the standard deduction then you subtract that number, but if the standard deduction is larger you subtract the standard deduction and do not itemize).
ii. Standard deduction (§63)
1. $6300
iii. Personal Exemption and/or Dependent Exemption
1. Personal exemption (§151)
a. $4000

3. Gross income minus deductions equals taxable income (TI)

4. Take the taxable income and look at the §1 rate of income tables that the Taxable Income falls under, to find the initial taxable liability (ITL).
a. You used the tax tables found under 1(c).

5. From the initial taxable income you subtract any credits if there are any held by the taxpayer.

6. Resulting and final total is the final taxable liability (FTL) of the payor.


Chapter 1

Mayo Foundation for Medical Education and Research v. United States
· Under Social Security, both employers and employees are generally required to pay taxes on “wages” employees earn.
· Wages are defined broadly and often encompass “all remuneration for employment.”
· However there are exemptions to this law:
· An exemption exists for service “service performed in the employ of a school, college, or university if such service is performed by a student who is enrolled and regularly attending classes at such school, college, or university.”
· This was interpreted to mean and apply only to students who worked for their schools as an “incident to their course of study.”
· The SSA changed the regulation to say:
· Stating that an employee’s service is incident to his studies only when the educational aspect of the relationship between the employer and the employee, as compared to the service aspect of the relationship, is predominant. It also provided that the services of a full-time employee (including any employee normally scheduled to work 40 hours or more per week) are not incident to and for the purpose of pursuing a course of study.
· Chevron Deference: (Has a two part framework)
· Step 1: Ask whether Congress has directly addressed the precise question at issue or whether the statute defines its terms ambiguously.
· Step 2: (if the statute is ambiguous) we may not disturb an agency rule unless it is arbitrary and capricious in substance, or manifestly contrary to the statue.
· Summary:
· If the statute itself is clear on its face then the court should not be looking at the regulation, but if the statue is ambiguous then the regulation can be questioned and upheld only if reasonable.


Chapter 2: Gross Income

§61: Gross income: All income from whatever source derived.

Cesarini v. United States
· Defines gross income as:
· All income from whatever source derived, unless excluded by law. Gross income includes income realized in any form whether in money, property, or services.
· The Treasury Regulations states that treasure trove, to the extent of its value in United States currency, constitutes gross income for the taxable year in which it is reduced to undisputed possession.
· The internal revenue service (IRS Revenue Ruling) states that the finder of treasure trove has taxable income, for Federal Tax purposes, to the extent of its value in United States currency, for the taxable year in which it is reduced to undisputed possession.

Old Colony Trust co. v. Commissioner 
· If a third party tries to takeover or payoff or discharge someone’s tax liability by paying it off, then the money the third party pays towards the tax will be treated by the IRS as income to the taxpayer. Taxpayer will then have to pay more money on their taxable income.
· Issue: Did the payment by the employer of the income taxes assessable against the employee constitute additional taxable income to such employee?
· The discharge by a third person of an obligation to him is equivalent to receipt by the person taxed. That means that this discharge of obligation constitutes taxable income to the employee as defined under the law.

Commissioner v. Glenshaw Glass Co. 
· Gross income is defined as undeniable accessions to wealth, clearly recognized, and over which the taxpayers have complete dominion over.

Charley v. Commissioner
· Issue: Do travel credits converted to cash in a personal travel account established by an employer constitute gross income to the employee for federal income tax purposes?
· Yes, it does because it falls under the definition of gross income.
· (Income: If the taxpayer realizes an economic benefit and has an assertion of wealth, it constitutes income).
· Gross income: undeniable accession to wealth, clearly realized and over which the taxpayer has complete dominion and control.

Helvering v. Independent Life Insurance Co. (1934)
· Issue: Must a taxpayer include in gross income the rental value of a building owned and occupied by the taxpayer?
· Yes, then if services are paid for other than in money, the fair market value of the property or services taken in payment must be included in income. If the services were rendered at a stipulated price, such price will be presumed to be the fair market value of the compensation received in the absence of evidence to the contrary.
· The fair market value of the services received by the lawyer and the housepainter are includible in their gross income under §61. 

Revenue Ruling 79-24:
· §1.61-2(d)(1) of the regulations provides that if services are paid for other than in money, the fair market value of the property or services taken in payment must be included in income. If the services were rendered at a stipulated price, such price will be presumed to be the fair market value of the compensation received in the absence of evidence to the contrary.
· Basically barter.

Dean v. Commissioner (1951)
· In this case, the corporation is considered to be a separate and legal entity, therefore a third party owned the home.
· The fact that taxpayer was not paying rent and did not own the property means that he was gaining an economic benefit and realizing that economic benefit.
· Therefore, he has income under §61.
· If you’re a shareholder, like taxpayer was, and you get some type of benefit from the company, that is called a dividend.


Chapter 3:The Exclusion of Gifts and Inheritances

§102: Gifts and Inheritances
General Rule: Gross income does not include the value of property acquired by gift, bequest, devise, or inheritance.
· A bequest is a term of personal property that is transferred via a will.
· A devise is the transfer of real property under the term of a will.
· Inheritance of real or personal property when the person dies without a will.

Gross income includes the receipt of any financial benefit, which is:
· Not a mere return of capital; and
· Not accompanied by a contemporaneously acknowledged obligation to repay; and
· Not excluded by a specific statutory provision.

Commissioner v. Duberstein (1960)
· A voluntary executed transfer of his property by one to another, without any consideration or compensation therefor, through a common law gift is not necessarily a gift within the meaning of the statute.
· The mere absence of a legal or moral obligation to make such a payment does not establish that it is a gift.
· In order to have a gift fall under §102, the person making the transfer has to have donative intent to give the gift away and a motivation of diminished generosity to give the gift away.


Employee gifts: when an employer in one of three general contexts transfers payment or property:
· To an employee during an ongoing employment relationship;
· To an employee upon or after retirement; and
· To survivors upon the death of an employee.
However, under §102(c)(1), an employee shall not exclude from gross income any amount transferred by or for an employer to or for the benefit of the employee. There are two additional limited exceptions to §102(c):
· Under §132(e) certain traditional retirement gifts are treated as de minimis fringe benefits; and
· Under §74(c) certain employee achievement awards are freed from tax.
· These are both specific statutory rules of exclusion overriding a broader statutory rule of inclusion.

Lyeth v. Hoey (1938)
· Issue: Whether property received by petitioner fro the estate of a decedent in compromise of his claim, as an heir is taxable income under the Revenue Act of 1932?
· Under the revenue act, exempted from the income tax was the value of property acquired by gift, bequest, devise, or inheritance.
· This means that anything inherited can be excluded from being taxed.


Wolder v. Commissioner (1974)
· Issue: Whether an attorney contracting to and performing lifetime legal services for a client receives income when the client, pursuant to the contract, bequeaths a substantial sum to the attorney in lieu of the payment of fees during the client’s lifetime?
· It was held that tin the case of individual taxpayer, the fair market value of the stock and cash received under the client’s will constituted taxable income under §61 and was not exempt from taxation as a bequest under §102.
· §61(a) that except as otherwise provided in this subtitle, gross income means all income from whatever source derived, including compensation for services, including fees, commissions and similar items.
· A transfer in the form of a bequest was the method that the parties chose to compensate Mr. Wolder for his legal services, and that transfer is therefore subject to taxation, whatever its label whether by federal or by local law may be.
· The exchange of property for his legal representation, even if through a will, constituted income because it was in consideration supporting a transfer of property.


Chapter 4: Employee Benefits (Fringe Benefits)

Fringe Benefit: Some non-cash benefit provided to the employee from the employer

§61(a)(1) includes in gross income compensation for services.
· Such compensation may take the form of property, as well as, cash and it can be indirectly as well as directly paid.
· It’s broad enough to include taxable income any economic or financial benefit conferred on the employee as compensation, whatever the form or mode by which it is effect.

Fringe benefits: Are items that typically would constitute gross income, but over the years, the Service, without statutory authorization, has allowed the taxpayer not to report it. (However, if an employee benefit is not specifically excluded from gross income, its value must be included within gross income under §61).

(§132 is the principle statute that discusses fringe benefits)
§132(a) Excludes fringes provided to employees
· §132(a)(1): No additional cost services:
· Services provided to an employee by an employer are the first fringe benefit excluded from an employee’s gross income. Their value escapes gross income if the services are offered for sale to customers in the same line of business as that in which the employee is performing services, the employer incurs no substantial additional cost in providing the service to the employee and in case of highly compensated employees, the services are provided on a nondiscriminary basis.
· §132(a)(2): Qualified employee discounts:
· An employee has been allowed to exclude from gross income the value of courtesy discounts on items purchased from his employer for use by the employee.
· The exclusion applies to purchases of both property (other than real property and personal property held for investment) and purchases of services, which includes, purchases of insurance policies, but does not include loans to employees or financial institutions.
· The discount may take the form of either a price reduction or a rebate.
· §132(a)(3): Working Condition Fringe:
· There is an exclusion of property or services provided to an employee the cost of which, if the employee had paid for the property or services, would have been deductible by the employee as a business expenses by way or depreciation deductions.
· §132(a)(4): De Minimis Fringes:
· Any property or services whose value is so small as to make required accounting for it unreasonable or administratively impracticable is excluded as a fringe benefit.
· 1.132-6(c) are admissibility requirements
· §132(a)(5): Qualified Transportation Fringe:
· Exclusion for a qualified transportation fringe. A qualified transportation fringe includes the value of benefits provided to an employee by an employer in the form of:
· Transportation in a commuter highway vehicle between an employee’s residence and place of employment;
· A transit pass, token, fare card voucher, or similar item for mass transit facilities or for a commercial transportation service;
· Qualified parking provided on or near the business premises or on or near the location from which employee is picked up by a commuter vehicle; and
· Reimbursement of employees who commute by bicycle.
· Employers may offer an employee a choice between a cash option (which is chosen is included in gross income) or one or more of the qualified transportation benefits (which if chosen does not cause the employee to lose the exclusion).
· §132(a)(6): Qualified Moving Expense Reimbursement
· §132(j)(4): Athletic Facilities

Herbert G. Hatt (1969)
· §119 Meals or lodging furnished for the convenience of the employer
· Grants an exclusion from gross income of the value of the lodging furnished to an employee if three conditions are met:
· The lodging is on the business premises of the employer;
· The employee is required to accept such lodging as a condition of his employment; and
· The lodging is furnished for the convenience of the employer.
· §119(b): “Condition of the employment” requirement means that the employee must be required to accept the lodging in order to enable him properly to perform the duties of his employment.
· Lodging will be regarded as furnished to enable the employee properly to perform the duties of his employment when the lodging is furnished because the employee is required to be available for duty at all times.
· §107: Rental Value of Parsonages
· In the case of a minister of the gospel, gross income does not include:
· The rental value of a home furnished to him as part of his compensation; or
· The rental allowance paid to him as part of his compensation to the extent used by him to rent or provide a home and to the extent such allowance does not exceed the fair rental value of the home, including furnishings and appurtenances such as a garage, plus the cost of utilities.


Chapter 5: Awards

Prizes (§74; §102(c); §132(a)(4), (c); §274(j))

Two major congressional goals in enacting the revenue-neutral Tax Reform Act of 1986 were to:
1. Broaden the tax base (increase the amount of taxable income subject to the income tax); and
2. To lower the income tax rates.
a. There are two ways to broaden the tax base:
i. Increase items included in gross income; and
ii. To decrease items allowed as deductions.

§74 Prizes and Awards
A. General rule: Except as otherwise provided in this section or in section 117 (relating to qualified scholarships), gross income includes amounts received as prizes and awards.
B. Exception for certain prizes and awards transferred to charities: gross income does not include amounts received as prizes and awards made primarily in recognition of religious, charitable, scientific, educational, artistic, literary, or civic achievement, but only if:
a. The receipt was selected without any action on his part to enter the contest or proceeding;
b. The recipient is not required to render substantial future services as a condition to receiving the prize or award; and
c. The prize or award is transferred by the payor to a governmental unit or organization described in paragraph (1) or (2) of section 170(c) pursuant to a designation made by the recipient.
i. (It has to be transferred directly by the grantor to the governmental unit or organization, the recipient cannot take possession of the prize in any way, otherwise this does not apply)
C. Exemptions for certain employee achievement awards:
a. In general: gross income shall not include the value of an employee achievement award (as defined in section 274(j)) received by the taxpayer if the cost to the employer of the employee achievement award does not exceed the amount allowable as a deduction to the employer for the cost of the employee achievement award.
b. Excess deduction award: if the cost to the employer of the employee achievement award received by the taxpayer exceeds the amount allowable as a deduction to the employer, then gross income includes the greater of:
i. An amount equal to the portion of the cost to the employer of the ward that is not allowable as a deduction to the employer (but not in excess of the value of the award); or
ii. The amount by which the value of the award exceeds the amount allowable as a deduction to the employer.
The remaining portion of the value of such award shall not be included in the gross income of the receipt.
D. Treatment of tax-exempt employers: In the case of an employer exempt from taxation under this subtitle, any reference in this subsection to the amount allowable as a deduction to the employer shall be treated as a reference to the amount, which would be allowable as a deduction to the employer if the employer were not exempt from taxation under this subtitle.
E. Cross-reference: For provisions excluding certain de minimis fringes from gross income, see section 132(e).


§74(c): An award may qualify if it relates to length of service or to safety. It must be in the form of tangible personal property, be awarded as part of a meaningful ceremony, and not be mere disguised compensation. A length of service award does not qualify unless the employee has been in the employer’s service for five years or more and has not received a length of service award for the current or any of the prior four years. A safety achievement award qualifies only if made to other than a manager, administrator, clerical employee or other professional employee and only if 10 percent or less of an employer’s qualified employees receive such awards during the year so that it is discriminating and not just a part of the general pay scale.
· The amount of employee exclusions is geared to the extent to which the employer qualifies for a deduction for the award under §274(j).
· §274(j): 
· Employee achievement awards:
1. General rule: no deduction shall be allowed under section 162 or section 212 for the cost of an employee achievement award except to the extent that such cost does not exceed the deduction limitations of paragraph (2).
2. Deduction limitations: the deduction for the cost of an employee achievement award made by an employer to an employee:
a. Which is not a qualified plan award, when added to the cost to the employer for all other employee achievement awards made to such employee during the taxable year which are not qualified plan awards, shall not exceed $400; and
b. Which is a qualified plan award, when added to the cost to the employer for all other employee achievement awards made to such employee during the taxable year (including employee achievement awards which are not qualified plan awards), shall not exceed $1,600.


Scholarships and Fellowships (§117; 127(a), (b)(1), (c)(1))

§117: Qualified Scholarships
A. General Rule: Gross income does not include any amount received as a qualified scholarship by an individual who is a candidate for a degree at an educational organization described in §170(b)(1)(A)(II).
· Has to be a degree candidate for an educational organization. 
· An educational organization is defined as an educational organization, which normally maintains a regular faculty and curriculum and normally has regularly enrolled body of pupils or students in attendance at the place where its educational activities are regularly carried on.
B. Qualified scholarship: For purposes of this section:
a. In general: the term “qualified scholarship” means any amount received by an individual as a scholarship or fellowship grant to the extent the individual establishes that, in accordance with the conditions of the grant, such amount was used for qualified tuition and related expenses.
b. Qualified tuition and related expenses: For purposes of paragraph (1), the term qualified tuition and related expenses means:
i. Tuition and fees required for the enrollment or attendance of a student at an educational organization described in section 170(b)(1)(A)(ii), and
ii. Fees, books, supplies, and equipment required for courses or instruction at such an educational organization.
C. Limitation:
a. In general: Except as provided in paragraph (2), subsections (a) and (d) shall not apply to that portion of any amount received which represents payment for teaching, research, or other services by the student required as a condition for receiving the qualified scholarship or qualified tuition reduction.
· Any amount that falls under this section of the statute does not get excluded from gross income because generally you are working for the money to start with.
b. Exceptions: paragraph (1) shall not apply to any amount received by an individual under:
i. The National health Service Corps Scholarship Program under section 338(g)(1)(A) of the Public Health Service Act, or
ii. The Armed Forces Health Professions Scholarship and Financial Assistance program under subchapter 1 of chapter 105 of title 10, US Code.
D. Qualified Tuition Reduction: (This is basically given as a fringe benefit to the employee who works at the school)
a. In general: Gross income shall not include any qualified tuition reduction.
b. Qualified tuition reduction: for purposes of this subsection, the term qualified tuition reduction means the amount of any reduction in tuition provided to an employee of an organization described in section 170(b)(1)(A)(ii) for the education at such organization:
i. Such employee or
ii. Any person treated as an employee under rule §132(h).
c. Reduction must not discriminate in favor of highly compensated, etc,: paragraph (1) shall apply with respect to any qualified tuition reduction provided with respect to any highly compensated employee only is such reduction is available on substantially the same terms to each member of a group of employees which does not discriminate in favor of highly compensated employees (within the meaning of §414(q). For purposes of paragraph, the term highly compensated employee has the meaning given such term by section 414(q).
d. [4] Special rules for teaching and research assistants: in the case of the education of an individual who is a graduate student at an educational organization described in section 170(b)(1)(A)(ii) and who is engaged in teaching or research activities for such organization, paragraph (2) shall be applied as if it did not contain the phrase (below the graduate level).

§117(a) excludes from gross income amounts received as a qualified scholarship by a degree candidate at an educational organization.
· Qualified scholarship: Any amount received as a scholarship or fellowship grant that in accordance with the grant is used for qualified tuition and related expenses.
· This encompasses tuition and enrollment fees at the educational organization as well as fees, books, supplies, and equipment required for courses of instruction.
· No exclusion for amounts that cover personal living expenses, like meals, lodging, travel or research.
§117(d) allows a qualified tuition reduction to be excluded from gross income in the case of education below the graduate level or at the graduate level if the graduate student is engaged in teaching or research activities. 

(§127 Educational Assistance Program).
· A scholarship or fellowship general as an amount paid for the benefit or student to aid him in the pursuit of study or research. However, the terms do not include amounts provided by an individual to aid in relative, friend, or other individual in pursuit of study or research if the grantor is motivated by family or philanthropic considerations. (Regulation 1.117-(6)(c)(3)(1))


Chapter 6: Gain From Dealings in Property 

Factors in the determination of gain (§1001(a), (b), & (c); 1011(a), §1012(a) & Regulation §1.1001-1(a))

Basis: How much money have we got in the property?

§1001: Determination of Amount of and Recognition of Gain or Loss
A. Computation of gain or loss:
a. The gain from the sale or other disposition of property shall be the excess of the amount realized therefrom over the adjusted basis provided in section 1011 for determining gain, and the loss shall be the excess of the adjusted basis provided in such section for determining loss over the amount realized.
i. Gain on the disposition of property is defined as the excess of the amount realized over the adjusted basis. (Amount realized / adjusted basis).
B. Amount Realized: The amount realized from the sale or other disposition or property shall be the sum of any money received plus the fair market value of the property (other than money) received. 
a. The amount of money received (usually case received) plus the fair market value of the property (other than money) received on the disposition.
C. Recognition of gain or loss
a. Except as otherwise provided in this subtitle, the entire amount of gain or loss, determined under this section, on the sale or exchange of property shall be recognized

§1011: Adjusted basis for determining gain or loss
A. The adjusted basis for determining the gain or loss from the sale or other disposition of property, whenever acquired, shall be the basis (determined under §1012 or other applicable sections of this subchapter and subchapters C (relating to corporate distributions and adjustments), K (relating to partners and partnerships), and P (Relating to capital gains or losses)), adjusted as provided in §1016.
a. Is the function of your initial basis (plus or minus) an adjustment that occurs. Your initial basis is a function of how you acquired property.

§1012: Basis of property-cost
A. The basis of property shall be the cost of such property, except as otherwise provided in this subchapter and subchapters C (relating to corporate distributions and adjustments), K (relating to partners and partnerships), and P (relating to capital gains and losses).

Cost as Basis (§109, §1011(a), §1012(a), §1016(a)(1), §1019, regulations §1.61-2(d)(2)(i) & §1.1012-1(a))

If you purchase property or acquire property as part of an exchange the amount you have in the property is known as a cost basis.

· Philadelphia Park Amusement Co. v. United States (1954)
· Need to determine the amount realized and the adjusted basis in order to determine the loss that it wants to take.
· The amount realized was 0 and the adjusted basis needed to look at what the cost basis was and the cost basis was what the amount of the property was when you received it at the time you received it.
· This is known as the fair market value.
· §1012: You have a cost basis when you either purchase property or acquire it through exchange and that the cost is determined by looking at the fair market value of the property at the time you received the property.


Property acquired by gift (§1015(a), §1015(d)(1)(A), (4) and (6), regulation §1.1015-1(a))

§1015: Basis of property acquired by gifts and transfers in trust
A. Gifts after December 21, 1920
a. If the property was acquired by gift after December 31, 1920, the basis shall be the same as it would be in the hands of the donor or the last preceding owner by whom it was not acquired by gift, except that if such basis (adjusted for the period before the date of the gift as provided in section 1016) is greater than the fair market value of the property at the time of the gift, then for the purpose of determining loss the basis shall be such fair market value. If the facts necessary to determine the basis in the hands of the donor or the last preceding owner are unknown to the donee, the Secretary shall, if possible, obtain such facts from such donor or last preceding owner, or any other person cognizant thereof. If the Secretary finds it impossible to obtain such facts, the basis in the hands of such donor or last preceding owner shall be the fair market value of such property as found by the Secretary as of the date or approximate date at which, according to the best information that the Secretary is able to obtain, such property was acquired by such donor or last preceding owner.


§1015 (d)(1)(A): Increased Basis for Gift Tax Paid
1. In general: If:
a. The property is acquired by gift on or after September 2, 1958, the basis shall be the basis determined under subsection (a), increased (but not above the fair market value of the property at the time of the gift) by the amount of gift tax paid with respect to such gift, or

§1015(d)(4): Treatment as Adjusted to Basis
· For purposes of section 1016(b), an increase in basis under paragraph (1) shall be treated as an adjustment under section 1016(a).

§1015(d)(6): Special Rule for Gifts made after December 31, 1976
1. In general: In the case of any gift made after December 31, 1976, the increase in basis provided by this subsection with respect to any gift for the gift tax paid under chapter 12 shall be an amount (not in excess of the amount of tax so paid) which bears the same ratio to the amount of tax so paid as:
a. The net appreciation in value of the gift, bears to
b. The amount of the gift.

· Taft v. Bowers (1929)
· During 1921 and 1922, the father of the petitioner gave her shares in stock that were more valuable then when he originally got them. Petitioner sold them in 1923 for more than their market value when the gift was made to her. 
· The US demanded an income tax reckoned upon the difference between the cost to the donor and price received by the donnee.
· Petitioner paid and then sued to recover the portion imposed because of the advance in value while the donor owned the stock.
· The Sixteenth Amendment provides:
· “The Congress shall have power to lay and collect taxes on incomes from whatever source derived, without apportionment among the several States, and without regard to any census or enumeration.”
· Income can be defined as:
· The gain derived from capital, from labor, or from both combined, provided it be understood to include profit gained through a sale or conversion of capital assets. 
· The gain derived from capital within the definition is not a gain accruing to capital, nor a growth or increment of value in the investment, but a gain a profit, something of exchangeable value proceeding from the property, severed from the capital however invested, and coming in, that is received or drawn by the claimant for his separate use, benefit and disposal.
· The petitioner here, accepted the stock (GIFT) with knowledge of the statute and as to the property received, voluntarily assumed the position of her donor.
· When she sold the stock she actually got the original sum invested, plus the entire appreciation; and out of the latter only she called on to pay the tax in demand.

· Farid-Es-Sultaneh v. Commissioner (1947)
· Issue: What the cost basis to be used by the petitioner in determining the taxable gain on a sale she made in 1948 of shares of corporate stock should be.
· Petitioner contends that it is the adjusted value of the shares at the date she acquired them because her acquisition was by purchase.
· The transfer of property by gift between the donor and the donee can properly be said to have neutral income tax consequences.
· Consequences of this “transferred basis rule” are that pre-gift appreciation remains taxable in the event of a subsequent sale or exchange of the property by the donee.

Amount received = Money received + Fair market value of property received

Gain = amount received – adjusted basis

Loss = Adjusted basis – Amount received

Property Acquired Between Spouses or Incident to Divorce
(§1031(a) and (b), §1.1041-1T(a) and (b))

The disposition of the sale of property amounts to tax consequences to the seller and to the buyer. They need to each determine what their basis is however, which you look at how the property was transferred in the first place.

§1041 (provides for a deferral):
· If property is transferred between spouses, no gain or loss is recognized by the transferor (the spouse transferring the property) and the recipient spouse simply takes as his or her basis whatever the transferor’s basis was in that property. 
· (Absolute transferred basis rule)
· No gain or loss recognized between former spouses, but only if the transfer of property is incident to divorce. 
· Any transfer of property between former spouses occurring within a year after the termination of the marriage that is incident of divorce. 
· If the transfer is done more than a year after the termination of the marriage, if it is still incident or resulting from the termination, it is considered to be incident of the divorce.

§1041: Transfers of property between spouses or incident to divorce
A. General rule: no gain or loss shall be recognized on a transfer of property from an individual to (or in trust for the benefit of):
a. A spouse, or
b. A former spouse, but only if the transfer is incident to the divorce.
i. Regardless of whether this transfer or property is for cash of other property, for the relinquishment of marital rights or for any other consideration of the assumption of liabilities in excess of basis (unless transfer in to a trust).
B. Transfer treated as gift; transferee has transferor’s basis: In the case of any transfer of property described in subsection (a):
a. For purposes of this subtitle, the property shall be treated as acquired by the transferee by gift, and
b. The basis of the transferee in the property shall be the adjusted basis of the transferor.
i. In the case of transferred property between spouses, the transferee is treated as if the property were acquired by gift, and the basis for the property in the hands of the transferee is the same as the basis of the property in the hands of the transferor.
1. Transferee spouse or former spouse ALWAYS takes a transferred basis, even when computing loss.


Property Acquired From a Decedent (§1014(a), (b)(1) and (6), (e) and §1.1014-3(a), 20.2031-1(b))

The recipient’s basis will be the fair market value of the property at the time of the decedent’s date of death. 

§1014: Basis of property acquired from a decedent
A. In General: Except as otherwise provided in this section, the basis of the property in the hands of a person acquiring the property from a decedent or to whom the property passed from a decedent shall, if not sold, exchanged, or otherwise disposed of before the decedent’s death by such person, be:
a. The fair market value of the property at the date of the decedent’s death.
i. Property acquired from a decedent generally receives a basis equal to its fair market value on the date on which it was valued for federal estate tax purposes. (Known as the “stepped-up” basis).
B. Property Acquired by the decedent: For purposes of subsection (a), the following property shall be considered to have been acquired from or to have passed from the decedent.
a. Gives basis to a surviving spouse’s one half share of community property, if at least one half of the whole of the community interest in such property was included in the decedent spouses estate (whether or not the estate was a sufficient size to require an estate tax return or payment of tax).

International Freighting Corporation Inc. v. Commissioner (1943)
· §1001(b) amount realized is the Cash received plus the fair market value of the property (other than cash) received.
· If there is a transferred of appreciated property the general rule is that the transferor will realize the appreciated amount.

Basis = amount realized / Adjusted basis

Taxable gain = cost of shares – market value

Amount realized = Cash received + fair market value of the property 


Crane v. Commissioner (1947)
· Inherited the piece of property from her deceased husband. The outstanding principle balance on the mortgage was $255,000 and the interest in default was $7,042.50.
· Years later wife sells the property to a third person and there ends up being a dispute as to how much she actually has to report as income for the sale of the apartment building.
· Tax consequences of tax payer:
· The original basis was $262,042.50 because that’s what was listed as the fair market value on the will.
· It depreciated by $28,045.10 
· Therefore, the adjusted basis if $233,997.40.
· §1016 (a)(2): Proper adjustment in respect of the property shall in all cases be made . . . for exhaustion, wear and tear, obsolescence, amortization, and depletion, to the extent of the amount . . .
· She received $3,000 cash, but it’s actually $2,500 because she spent $500 to sell the property.
· If you are selling some item of property and you have to pay expenses when selling that property, the amount realized will be reduced by the amount of expenses you paid to sell the property.
· When you sell a piece of property with nonrecourse mortgage and the buyer is willing to take the property subject to the mortgage, you the seller is looked at as receiving “property” after the buyer has given you money for it.
· The outstanding principle balance of that mortgage + the cash given in recognition of buying the property = the amount realized. 
· Here, that is $2,500 (Cash) + $255,000 (Mortgage) = $280,000 is the amount realized.
· (Amount realized) $280,000 – (Adjusted basis) $233,997.40 = $23,502.10 is the gain in the property by TP.
· BIG PICTURE:
· The fair market value in the eyes of the buyer was $258,000, which was the $2,500 given in cash plus the $255,000 the mortgage was.
· When the amount of the mortgage is less than the value of the property and that mortgage stays on there, you treat that as your fair market value plus any cash given in recognition of buying the property.


Commissioner v. Tufts (1983)
· TP borrows $1,851,500 and then puts $44,212 of his own money into building the apartment building. So his cost basis would be what he borrowed plus what he put in = $1.9 million (initial cost)
· He took $439,972 in depreciation.
· Therefore, when he gave deeded the property back to the bank so he could not get foreclosed upon, the adjusted basis would be 1.4 million.
· The fair market value of the property when deeded back to the bank was $1.4 million.
· How do we treat the amount realized in a situation where the amount of the mortgage exceeds the amount of the property?
· The taxpayer must treat as the amount realized whatever the outstanding principle balance of that mortgage is.
· The gain in this case would be roughly $400,000.
· The amount realized would be $1.85 million minus the adjusted basis of 1.45 million.
· The depreciation is a deduction so for the whole time he owned the property he did not get taxed on $450,000 of his mortgage.
· The seller must treat as “property received” under 1001(b) the outstanding principle balance of the mortgage, which in turn becomes part of the amount realized. 
· So if there is mortgage the amount received would equal any cash received plus the price of the mortgage because it’s treated as property.
A “net gift” occurs when a donor transfers property to a donee on the condition that the done pay the amount of the gift taxes arising from the transfer.
· Since the donee agrees to pay something (the gift tax) for the transferred property, the amount paid by the donee reduces the amount of the donor’s gift.

FICA = Social Security + Medicare

§3101: Rate of tax
A. Old Age, Survivors, and disability insurance (Social security)
a. In addition to other taxes, there is hereby imposed on the income of every individual a tax equal to 6.2 percent of the wages (as defined in section 3121(a)) received by the individual with respect to employment (as defined in section 3121 (b))
i. Only on the first $118,500 of their income though.
B. Hospital Insurance (Medicare)
a. In general
i. In addition to the tax imposed by the preceding subsection, there is hereby imposed on the income of every individual a tax equal to 1.45 percent of the wages received by him with respect to employment.
b. Additional tax (Social security tax imposed on wages only taxed to people who are “wealthy”)
i. In addition to the tax imposed by paragraph (1) and the preceding subsection, there is hereby imposed on every taxpayer (other than a corporation, estate or trust) a tax equal to .9 percent of wages which are received with respect to employment during any taxable year beginning after December 31, 2012, and whch are in excess of:
1. In the case of a joint return $250,000;
2. In the case of married taxpayer filing separate return, ½ of the dollar amount determined under subparagraph (a), and
3. In any other case, $200,000. 

§1411: Imposition of Tax


Chapter 7: Life Insurance Proceeds and Annuities

Life Insurance Procedures (§101(a), §101(c) §101(d), §101(g), reg §1.101-1(a)(1), §1.101-4(a)(1)(i), (b)(1), and (c))

A common element of all life insurance policies is the agreement by the insurer to make payments upon the insured’s death to the insured’s estate or to others who are designated as beneficiaries.


§101(a)(1)
· Excludes the proceeds of such policies from the gross income of the recipients. 
· Only applies to amounts paid by “reason of the death of the insured.” 
· Does not apply to the proceeds of a policy if the policy has been transferred for valuable consideration during the insured’s life.
· Also, does not apply if the transfer of the policy for consideration was to a transferee who acquired the policy with a transferred basis, of the transfer was to the insured, a partner of the insured, or a partnership or corporation in which the insured has an interest.
· Gross income does not include amounts received under a life insurance contract, if such amounts are paid by reason of the death of the insured. 

If you had a life insurance policy and sold that policy to someone while you were alive, that money they gave as consideration would be taxable, but the rest would not be. 

§101(g)
· Accelerated death benefits received from a life insurance policy on the life of a “terminally ill” or “chronically ill” insured person are treated as paid “ by reason of the death of the insured” and are therefore excludable under §101(a)(1)
· Terminally ill: one whom a physician certifies as having an illness or physical condition that can reasonably be expected to result in death within 24 months of the certification. 
· Chronically ill: a person who is certified within the preceding 12 month period by a licensed health care practitioner either as being unable to perform at least 2 activities of daily living for a period of at least 90 days due to a loss of functional capacity or as having severe cognitive impairment requiring substantial supervision to protect the individual from threats to health and safety.
· The accelerated benefits may be received from the insurer or received as a result of a sale of the policy to a “viatical settlement provider”:
· One who is in the business or trade of purchasing or taking assignments of life insurance policies on the lives of the individuals described as terminally or chronically ill.

§101(d) – (A LIMITATION ON §101(a)(1))
· The amounts held by an insurer with respect to any beneficiary shall be prorated over the period or periods with respect to which such payments are to be made. There shall be excluded from the gross income of such beneficiary in the taxable year received any amount determined by such proration. Gross income includes, to the extent not excluded by the preceding sentence, amounts received under agreements to which this subsection applies. 
· MUTUALLY EXCLUSIVE WITH §101(c).


§101(c): Interest
· If any amount excluded from gross income by subsection (a) is held under an agreement to pay interest thereon, the interest payments shall be included in gross income. 

Annuity Payments (§72(a)(1), (b), (c) and reg §1.72-4(a), §1.72-9(Table V))

Annuity: is an arrangement under which one buys a right to future money payments.
· Types of annuities:
· Single-life annuity: calls for fixed money payments to the annuitant for her life after which all rights under the contract cease.
· Self and survivor annuity: fixed payments are made to an annuitant during her life and are then continued to another (in the same or a different amount) after her death.
· The joint and survivor type annuity: pays amounts jointly to two annuitants while both are living, and then payments are continued (in the same or a different amount) to the survivor.
· Common for the agreement to contain a refund feature.
· The contract may guarantee the payment of a sum certain to assure against severe loss through the premature death of the annuities
· The payments may be for a term certain, rather than for the life or lives of individuals.
· Variable annuities: 



§72: Annuities; Certain Proceeds of Endowment and Life Insurance Contracts
a) General Rules for Annuities
1.  Income Inclusion: Except as otherwise provided in this chapter, gross income includes any amount received as an annuity (whether for a period certain or during one or more lives) under an annuity, endowment, or life insurance contract.
This section allows for a recover of capital over the expected life of the contract by excluding the portion of each payment, which is in the ratio of the “investment in the contract” to the “expected return under the contract.” The excess receipt is taxed as the income element in each payment.


§72(b): If an annuitant lives beyond her life expectancy and fully recovers her investment in the contract, the full amount of any subsequent annuity payment is included in her gross income. If she dies without fully recovering her investment, with an unrecovered investment in the contract, the amount of the unrecovered investment is allowed as a deduction on her last income tax return.
· Take the contract amount (Paid to the insurance company (IK)) divided by the expected return (ExRet) and then take that number and multiply that by the payment amount (payamt) the answer is the amount you can exclude from income (excl).

§72(b) Exclusion Ratio:
1. In general: Gross income does not include that part of any amount received as an annuity under an annuity, endowment, or life insurance contract which bears the same ratio to such amount as the investment in the contract (as of the annuity starting date) bears to the expected return under the contract (as of such date).
2. Exclusion Limited to Investment: The portion of any amount received as an annuity, which is excluded from gross income under paragraph (1) shall not exceed the unrecovered investment in the contract immediately before the receipt of such amount.

Some annuities contain refund features:
· §72(c)(2): requires that the value of the potential refund (based on the annuitant’s life expectancy) be subtracted from the “investment in the contract,” which has of course the intended effect of increasing the income portion of each annuity payment.
· This is to avoid a double exclusion from tax.


Chapter 9: Damages and Related Expenses

Amounts received as a result of the proceeding 

Punitive damages are not allowed as excludable income.
· Unless, it’s for a wrongful death statute and the only damages recovered are the punitive damages. (104(c)).

Damages in general

Raytheon Production Corporation v. Commissioner (1944)
· Have to ask what the damages are afforded to the person for? (What is the nature of the injury)
· Once you figure this out you will be able to determine if the damages are taxable income or not.
· Tort damage suits, recoveries, which represent a reimbursement for lost profit constitutes income. 
· Damages recovered in antitrust actions can be considered nontaxable income however.
· Punitive damages constitute income and is not excludable.
· §104(a)(2): Gross income does not include the amount of damages received on account of personal physical injuries or physical sickness.
· Brought the claim because RAC basically ruined their good will with a company. (Intangible property)
· If you get damages on account of the damage to your property:
· The damages are treated as a return of your own basis, the cost you had in the property before it was destroyed and once that basis amount is given back to you, the amount after that given to you is taxable.
· If a taxpayer recovers damages for loss of profits incurred on account of an injury to the taxpayer’s business, the damages as a substitute for lost profits are easily identified as gross income.


Damages and other recoveries for personal injuries
(IRC §104(a), §105(a)-(c) and (e), 106(a); reg §1.104-1(a), (c), (d), §1.105-1(a), and §1.106-1)

§104-106 broadly say that one who has incurred personal injury should not additionally suffer injury to one’s purse in the form of tax liability on the receipt of some financial recompense.

§104(a)(2): (Pre-1997)
· Excluded any amounts recovered for personal injuries or sickness.
· Not excluded by this exclusion even though it’s a recovery from personal injury:
· An award for back pay arising from a sex discrimination claim by limiting the §104(a)(2) exclusion to damages received on account of a claim that redresses a tort-like personal injury; or
· For an award in an age discrimination case. There is a two prong test that the taxpayer needs to satisfy in order to qualify for a §104(a)(2) exclusion:
· The underlying action must be based upon a tort or tort-type right; and
· The damages must be incurred on account of personal injuries and sickness.

§104(a)(2): (after 1997)
· Exclusions are now limited to damages incurred on account of personal physical injuries and physical sickness. (Any damages other than punitive).
· Damages for non-physical injuries such as defamation, first amendment rights, and sex and age discrimination are no longer excludable under the new §104(a)(2).
· Recovery for emotional distress depends on the nature of the underlying action.
· Damages recovered for emotional distress incurred as a result of physical injury are excludable.
· Recoveries arising out of emotional distress are included in gross income, however, except to the extent that damages are received for amounts paid for medical care, which is attributed to the emotional distress.
· The amount of damages for emotional distress cannot exceed the amount paid for medical expenses.

§106(a):
· Excludes from an employee’s gross income an employer’s contributions to accident and health plans set up to pay compensation to employees for injuries and sickness.
· This relates to amounts paid by employees for insurance premiums or into funded plans to set up benefits for employees in case of future sickness or injury.


§104(a)(1):
· Excludes benefits paid to an employee’s survivors under worker’s compensation acts and similar statutes in the case of job-related deaths, not merely injury.
· To be excluded under this section, the amount in question must be paid for death or injury that is job-related, not merely under a statute entitled “worker’s compensation law.”
· Non-occupational benefits such as amounts paid for disability during employment but not caused by injury or sickness related to the employment are not recoverable.

§104(a)(3):
· Excludes from gross income amounts received under accident and health insurance policies for personal injuries or sickness. (All amounts)
· This is limited to the proceeds of policies paid for by the individual and should be compared with the treatment of certain employee health and accident benefits under §105.
· If you have a health insurance policy that you pay for yourself (that is what this section is referring to) and you receive proceeds then those proceeds can be excludable, even if the insurance company pays you more than your policy limits.

§104(a)(4) and (a)(5):
· (4) Excludes disability pensions of members of the armed forces and certain other government units.
· (5) Excludes disability income attributed to injuries incurred as a result of a terrorist or military activity.


§105(a):
· Addresses taxpayers who as employees receive some financial benefit arising out of their employer’s concern for their health.
· These amounts expressly are expressly includable if:
· Attributable to an employers contributions to a plan which were not taxed to the employee under §106(a); or
· Simply paid directly by the employer.

§105(b):
· If an employer directly or indirectly reimburses an employee for expenses of medical care for the employee or the employee’s spouse or dependent’s the amount received is excluded from gross income.

§105(c):
· If an employee receives payments through health or accident insurance provided by an employer without tax cost to the employee for loss of a member or function of the body or for disfigurement of the employee or the employee’s spouse or dependent and if the amount is computed only with regard to the nature of the injury and not to the period the employee is absent from work, the amount is excludable.


(§104 and §105(b) have an exception clause:
· Except in the case of amounts attributable to deductions allowed under §213 for any prior taxable year)

Revenue Ruling 79-313
· Are payments received by the taxpayer, under circumstances described below, excludable from the gross income of the taxpayer under §104(a)(2) of the IRC?
· All payments received by the taxpayer in this case, pursuant to the settlement agreement, are excludable from the gross income of the taxpayer under §104(a)(2) of the code.

Chapter 10: Separation and Divorce

Alimony and Separate Maintenance Payments


§71: Alimony and separate maintenance payments
· Person who receives alimony has taxable income
· Person who pays alimony has a deduction. (§62 deduction)

§71(b): In order for a payment to be treated alimony it has to be:
· In cash or cash equivalent
· Payment has to be pursuant to a divorce or separation or agreement
· The divorce or separation agreement does not designate such payment as a payment, which is not includible in gross income under this section.
· The parties can include in their divorce judgment or separation agreement how the tax consequences are going to be treated. 
· If the parties are legally separated or divorced, they cannot be living in the same house when the first payment is due.
· There’s no liability to make payments on the part of the payor if the recipient dies.
(If all of these requirements are satisfied, then the payments for alimony are included in gross income)

Indirect Payments
(§71(b)(1)(A) & regs §1.71-1T(b))

§71(b)(1)(A): Alimony or separate maintenance payments denied: For purposes of this section:
· The term alimony or separate maintenance payment means any payment in cash if such payment is received by (or on behalf of) a spouse under a divorce or separation instrument.
· Regulation 1.17-1T(b) identifies the specific requirements and things that can be treated as alimony or separate maintenance payments.
· It gives examples of indirect payments that can be considered alimony if all the requirements of 71(b) are met still.

I.T. 4001 (1950)
· Held:
· Premiums paid by the husband on the life insurance policy absolutely assigned to his former wife and with respect to which she is the irrevocable beneficiary are includible in the gross income of the wife under §22(k) and deductible by the husband under §23(u).
· Premiums paid by the husband on the life insurance policy, which was not assigned to the wife and with respect to which she is only the contingent beneficiary are neither includible in the gross income of the wife nor deductible by the husband.
· Notes:
· The statutory definition of alimony expressly contemplates that payments can be made indirectly to the payee.
· §71(b)(1)(A): requires that payment be received by (or on behalf of) a spouse under a divorce or separation instrument.
· A payment can qualify as alimony and if all other requirements are met, indirect cash payments that are gross income to the payee spouse support a corresponding deduction for the payor spouse.

Property Settlements
(§1041 & §1015(e), and regs §1.1041-1T(b))

§1041: Transfers of property between spouses or incident to divorce
A. General Rule: No gain or loss shall be recognized on a transfer of property from an individual to (or in trust for the benefit of)
a. A spouse or 
b. Former spouse, but only if the transfer is incident to the divorce.


If the payments in a separation agreement qualify as alimony or separate maintenance, the statute permits allocation (income deduction treatment) of the tax in accordance with the expressed wishes of the parties; if not, there is no tax (tax neutral splitting).
· Payments that do not meet the requirements of the statute are considered a form or property settlement or child support and they result in tax neutrality.
· If the payments are in cash:
· Parties can agree that alimony and separate maintenance provisions, part of whole, can be treated as cash neutral property settlement and not taxable to the recipient. 
· The parties can also agree to a “property settlement” so that for federal income tax purposes a portion of the payments (possibly all) will be treated as taxable alimony or separate maintenance and the balance (if any) as a neutral property settlement.


Young v. Commissioner (2001)
· If it is related to the sensation of the marriage it is thus taxable as income to the spouse receiving the property and there is no loss or gain realized by the transferor spouse.

Child support 

The person paying the child support cannot take a deduction and the person receiving support does not constitute as income.
· §71(c): It is an amount that is fixed for the support of the payor spouse’s child or children.


Chapter 11: Other Exclusions From Gross Income

Gain from the Sale of a Principal Residence

§121: Exclusion of gain from sale of principal resident
A. Exclusion: Gross income shall not include gain from the sale or exchange of property if, during the 5 year period ending on the date of the sale or exchange, such property has been owned and used by the taxpayer as the taxpayer’s principal residence for periods aggregating 2 years or more. 
a. $250,000 is the general amount; $500,000 in the case of joint tax payers
i. Allows for a taxpayer who sells a principle residence to exclude gain from their gross income if the requirements are met:
1. The property has to be a principle residence; and
a. Within five years from the date of sale has the person used the residence as their principle residence for at least two years?
2. You can only use this rule to exclude gain every two years. 
a. There has to be two years or more in between each use of this rule.

Income Earned Abroad
(§911)

§911: Citizens or residents of the United States living abroad

Income earned abroad is allowed special income tax treatment.

To qualify for a §911 exclusion:
· An American citizen must be a bona fide resident of a foreign country or countries for an uninterrupted period that includes an entire taxable year, or
· An American citizen or resident must be present in a foreign country or countries for at least 330 days during any period or twelve consecutive months.
· This exclusion only applies to foreign earned income:
· Defined as income from a foreign source, which is attributable to the taxpayer’s performance of services. (Sourcing income whether foreign or domestic: Where the work was actually performed?)
· Max exclusions are $100,800 (adjusted for inflation).
· Also, provides exclusion for amounts paid as reimbursement of foreign “housing expenses” in excess of a statutorily provided base housing amount, if the housing expenses are paid for by the taxpayer’s employer.

(Reiterated above)
911(a)(1) Foreign earned income
· Max exclusion is $100,800.
911(a)(2) Housing cost amount of such individual
· You have to be a qualified individual under the code (911(d))
· Your tax home [principle place of business] has to be in a foreign country and you satisfy one of the two:
· You have to be a bona fide residence in a foreign country for an uninterrupted period of time (taxable year); or
· Bona fide resident means: He has to be considered a resident of the country for where they are staying. He has to be staying in that country with an indefinite intention to stay in that country.
· A citizen or resident of the United States and who, during any period of 12 consecutive months, is present in a foreign country or countries during at least 330 full days in such period.

Exclusions and Other Tax Benefits Related to The Costs of Higher Education

§25A: The Hope Scholarship and Lifetime Learning Credits

§135: Savings Bond Income Used to Pay Higher Education Tuition Fees

§529: Qualified Tuition Programs

§530: Coverdell Educational Savings Accounts

Income From Services

Lucas v. Earl (1930)
· The couple made a contract where they agreed that:
· “Any property either of us now has or may hereafter acquire, in any way, either by earnings (including salaries, fees, etc.), or any rights by contract or otherwise, during the existence of our marriage, or which we or either of us may receive by gift, bequest, devise, or inheritance, and all the proceeds, issues, and profits of any and all such property shall be treated and considered and hereby is declared to be received, held, taken, and owned by us as joint tenants, and not otherwise, with the right of survivorship.
· Revenue Act of 1918 & 1921:
· §213(a): imposes a tax upon the net income of every individual including “income derived from salaries, wages, or compensation for personal service of whatever kind and in whatever form paid.”
· Even if there was a contract existing somehow preventing the salary from supposedly being taxed, the Act still taxes that individual for their income. 

Revenue Ruling 66-167 (1966)
· Issue:
· Whether the amounts which the taxpayer-executor, to the estate, would have received as fees or commissions are includible in his gross income for Federal income tax purposes and whether his waiver of the right to receive theses amounts results in a gift for Federal gift tax purposes.
· Rule:
· The crucial test of whether the executor of an estate or any other fiduciary in a similar situation may waive his right to receive statutory commissions without thereby incurring any income or gift tax liability is whether the waiver involved will at least primarily, constitute evidence of an intent to render a gratuitous service.
· If the timing, purpose, and effect of the waiver make it serve any other important objective, it may then be income by means of controlling the disposition thereof, and at the same time, has also effected a taxable gift by means of any resulting transfer to a third party of his contingent beneficial interest in a part of the assets under his fiduciary control.
· Ruling 56-472:
· Removes any implication that, although an executor effectively waives his right to receive commissions, such commissioners are includible in his gross income unless the waiver is executed prior to performance of any service.

Revenue Ruling 74-581 (1974)
· The Federal District Court appointed faculty members pursuant to the provisions of the Criminal Justice Act of 1964 (Criminal Justice Act), which authorized the payment of compensation of attorneys appointed to represent indigent defendants.
· When an attorney is appointed in this way, they are entitled to submit a voucher for the expenditure of time and for disbursement incident to the representation.
· The attorneys here however,, have decided not to take any compensation for their work while faculty at the law school because they are already receiving an annual salary from the school. The teachers wanted that money to go directly to the school.
· However, they would need to file a voucher, receive the payment, and then endorse a check to the school for that amount.
· Rev. Rule 65-282: that statutory legal fees received by attorneys for representing indigent defendants are not includible in gross income where the attorneys, pursuant to their employment contracts, immediately turn the fees over to their employer, a legal aid society.
· Holding:
· Due to the above revenue rule, the amounts received for services performed by a faculty member or a student of the university’s school of law under the clinical programs and turned over to the university are not includible as income.

Income From Property

Helvering v. Horst (1940)
· The dominant purpose of the revenue laws is the taxation of income to those who earn or otherwise create the right to receive it and enjoy the benefit of it when paid.


Chapter 14: Business Deductions
Internal Revenue Code §1 and §63

The Anatomy of the Business Deduction Workhorse: Section 162

§162: Trade or business expenses
a) There shall be allowed as a deduction all the ordinary and necessary expenses paid or incurred during the taxable year in carrying on any trade or business, including:

Welch v. Helvering (1933)
· In this case, the deduction was not allowed because it was not an expense that was ordinary or necessary to pay for and not deductible under the section.
· Necessary under §162 means something that is appropriate and helpful.
· Ordinary under §162 means something that is usual and customary in the industry.

§263(a): Capital Expenditures
a) States that no deduction shall be allowed for any amount paid out for new buildings or for permanent improvements or betterments made to increase the value of any property or estate.

§195: Start up company expenditures
· §195(b): tells you how much you can take as a deduction for start up costs.
· §195(c):
· A start up expenditure means any amount paid or incurred in connection with
· Investigating the creation or acquisition of an active trade of business, or
· Creating an active trade or business, or
· Any activity engaged in for profit and for the production of income before the day on which the active trade or business begins, in anticipation of such activity becoming an active trade or business.
§162(a)(1):
If you’re paying an employee a reasonable amount for services actually rendered, that is going to constitute a deduction.
· If the amount is unreasonable, the unreasonable amount is not deductible. 

§ 262 Personal, Living, and Family Expenses
· General Rule: Except as expressly provided in this chapter, no deduction shall be allowed for personal, living, or family expenses.
· Treatment of Certain Phone Expenses: For purposes of subsection (a), in the case of an individual, any charge (including taxes thereon) for basic local telephone services with respect to the 1st telephone line provided to any residence of the taxpayer shall be treated as a personal expense.

Revenue Ruling 99-7 (1999)
· Issue: Under what circumstances are daily transportation expenses incurred by a taxpayer in going between the taxpayer’s residence and a work location deductible under § 162(a) of the IRC?
· § 162(a) 
· Allows a deduction for all the ordinary and necessary expenses paid or incurred during the taxable year in carrying on any trade or business.
· § 262 
· Provides that no deduction is allowed for personal, living, or family expenses.
· A taxpayer’s costs of commuting between the taxpayer’s residence and the taxpayer’s place of business or employment generally are nondeductible personal expenses under §§1.162-2(e) and 1.262(b)(5).
· The costs of going between one business location and another business location are generally deductible under § 162(a).
· § 280A(c)(1)(A)
· Provides that a taxpayer may deduct expenses for the business use of the portion of the taxpayer’s personal residence that is exclusively used on a regular basis as the principal place of business for any trade or business of the taxpayer.
· In the case of an employee, however, such expenses are deductible only if the exclusive and regular use of the portion of the residence is for the convenience of the employer.
· Holding:
· Daily transportation expenses incurred in going between a taxpayer’s residence and a work location are nondeductible commuting expenses. However they’re only deductible under the following circumstances:
· A taxpayer may deduct daily transportation expenses incurred in going between the taxpayer’s residence and temporary work location outside the metropolitan area where the taxpayer lives and normally works.
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