I. Introduction & Overview of Key Disability Law Statutes

Section 504 and American With Disabilities Act are very similar
· All tests used under 504, are used for the Disabilities Act as well
· Was passed in 1973 to prevent discrimination against people with disabilities, but the person needed to be involved with programs that received federal dollars.
· All programs that do not receive federal funding were exempt from this, but the ADA was created to protect those problems.

Section 504 of the Rehabilitation Act of 1973
· 29 U.S.C. 794
· “No otherwise qualified individual with a disability . . . shall solely by reason of her or his disability, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”
· This is a civil rights law.
· There is a three part test to 504:
· Need to determine if that program or activity is receiving federal financial assistance.
· If not, they do not fall under 504 and there is no claim.
· If yes, you go through the analysis.
· Federal financial assistance:
· Grants, money flowing from the federal government to the state government then to a program, but ultimately comes from the federal treasury.
· Is the person otherwise qualified (as a person with a disability)?
· Otherwise qualified means the individual must be able to perform the essential functions required or the admission requirements to enter the program.
· If the child cannot meet the requirements needed, they cannot claim they are being discriminated against because they are not otherwise qualified for the position in the program or job.
· What is the requirement to attend a public school in the United States? (The minimum threshold for public schools).
· The child has to be of school age (varies from state to state.
· Are they a person with a disability?
· A person with a mental or physical impairment that substantially limits one or more major life activities, or has a record of such impairment or is regarded as having such impairment. 
· The two part test is as follows:
· Need to look and see if the individual falls under the 504 list of mental or physical impairments.
· Split up into categorical and non-categorical sections. 
· If a child has any one of these, 504 possibly protect them.
· Mental or physical impairments:
· Physiological disorder or condition
· Cosmetic disfigurement
· Anatomical loss
· Musculoskeletal
· Special sense organs
· Respiratory
· Speech organs
· Digestive
· Cardiovascular
· Genitourinary
· Skin
· Endocrine
· Hemic and Lymphatic
· Reproductive
· Or any mental or psychological disorder such as intellectual disability, organic brain syndrome, emotional or mental illness, specific learning disability.
· Needs to substantially limit one or more major life activity or major bodily function. (Congress stated to look at these terms broadly and not narrowly so that they include and not exclude students)
· Impairment substantially limits a major life activity if the person is unable to perform like a normal, average person as a result of the impairment, then that is a substantial limit on a major life activity. (Subjective test)
· Determined by a TEAM of knowledgeable people at a school based on evaluations or reports.
· If it is in a program it is determined by a program director and the program staff.
· These impairments cannot be transitory or minor. (Temporary)
· If the impairment is 6 months or less, it’s not considered an impairment under 504 and ADA. This is considered a transitory impairment.
· The impairment can be episodic or in remission.
· Something that does not happen all the time and can occur sporadically, but when it does happen it does interfere with the child’s major life activity or major bodily functions.
· Mental diagnosis can be in remission because of medication or therapy.
· Major Life Activity:
· Caring for oneself
· Performing manual tasks
· Seeing
· Hearing
· Eating 
· Sleeping
· Walking; etc
· Major Bodily Functions
· Immune System
· Normal Cell Growth 
· Digestive 
· Bowel
· Bladder
· Neurological
· Brain
· Respiratory 
· Brain
· Respiratory
· Circulatory
· Endocrine
· What is the remedy?
· The student or child in the school or program is entitled to reasonable accommodations.
· Accommodations are not to modify the curriculum or the program, but to create an equal playing field for the child.
· You are NOT entitled to a modification, only an accommodation.
· They are also entitled to services or special programming.
· They are possibly entitled to monetary damages.
· It is a civil rights law so if the school or program is violating that child’s right based on discrimination or their disability, then that child is possibly entitled to monetary damages based on that discrimination.

Once you move a child into a §504 plan from special education, school districts open themselves up to more lawsuits and being highly susceptible to being liable for damages.


Thomas v. Atascadero Unified School District (1987)
· He is a five year old who got the AID’s virus through a blood transfusion at a hospital, but was treated and allowed to enter kindergarten by the doctor.
· The school committee recommended his entrance into Kindergarten, but come September he bit another student, but it didn’t break skin.
· The placement committee kept him out of school and then decided to vote to keep him out of school for the rest of the year.
· They wanted to put him back into kindergarten next year, but in order to do that he would have to be reevaluated by a psychologist.
· Conclusion of law:
· It’s a public school district that gets federal dollars.
· Ryan is a handicapped person under the definition under §504.
· Ryan is otherwise qualified to attend kindergarten.
· He has been subjected to different treatment other than other kindergarteners because of his disability.
· (THIS MEANS THAT WE HAVE A DISCRIMINATION CLAIM UNDER §504).
· The court ordered the school not to exclude the child from school anymore based on the ground that he poses a risk of transmission of the AIDS virus to his classmates or teachers.


Title 34 (Education): Section 104.3 and 104.4 is the location of the statutes for §504 and the regulations associated with it.

§504:
· Are they eligible for §504 protection?
· If they are then they are entitled to an appropriate education.
· If not, then they are not entitled to an appropriate education.
· §504 will also extend to non-academic areas.
· Kids with a disability cannot be excluded from after school or extracurricular programming. 
· They still have to be otherwise qualified to participate in these programs, but if they are qualified, they have to be included and given the opportunity to participate.
· §504 requires that kids with disabilities be given comparable facilities to other students. Their facilities where they are doing their activities, whether education or not, needs to be equal.
· Evaluations:
· Evaluation of placements.
· Kids who are seeking protection or accommodations under §504 needs to seek an initial evaluation by someone within the school.
· Can be requested by a parent, administrator, ex.
· There is no automatic right to an evaluation requested by a parent.
· It’s encouraged by the federal government, but not required.
· There is no time line for the evaluation. It is a reasonable period of time to complete the evaluation, which differs.
· There is no right to an independent evaluation.
· Placements:
· Educationally where is the child going to get the services they need.
· They can legally get the same education under §504 that they would get under special education.
· It’s the same under both statutes.
· However, there is no “stay put plan” as there would be under the ADA.
· Discipline:
· School discipline is the same as it would be under the special education law regulations.
· Dispute Resolution:
· Every state is required to have a dispute resolution option to resolve issues under §504.
· Under dispute resolution each state needs to have avenues for:
· Mediation
· Go here first. If this can’t occur you go to hearing.
· Hearing
· You try this and then if this doesn’t work you go to Federal Courts.
· OCR
· US department of education, Office for civil rights.
· They will investigate any claim of educational discrimination, no matter what age, and then hold their finding. 


When a child is found eligible to protection under §504, a §504 Accommodation Plan needs to be created.
· This does not have to be written; it can be orally created and verbally agreed to.

§504 is a regulation education initiative; it does not fall under the special education world and is not a special education initiative. Most of the time you are going to deal with the assistant principle because they are considered the §504 coordinators. The dollars to fund §504 come from the regular funding of the budget not the special education funding of the budget. (It’s harder to be eligible for special education than it would be for §504).

Examples:
· If you have a student in school who has an allergy, a peanut allergy is this a §504 
· This peanut allergy is going to substantially limit the major life activity of eating and breathing.
· How bad is the allergy?
· Is it substantial or is it mild?
· What kind of accommodation would be necessary for a student with a peanut allergy?
· It would have to go in the §504 accommodation plan.

· What about a child who needs a service dog?
· A comfort animal is not required to be a protection under §504, but a service animal is, if it is reasonably necessary for the child.
· However, if you have a service dog, another student may be allergic to the dog or even scared of the dog.

Accommodations are extremely simple or they can be extremely complex.

ADA was enacted in the 1990’s and amended a few years ago. §504 was enacted a few years later.
· ADA does not require a place to receive federal funding to fall under the regulations.

The ADA is 42 USC §1210: American’s with Disabilities Act
· Purely for private schools and institutions.
· Provide a clear national mandate for the purposes of addressing and preventing discrimination based on the individual’s disabilities.
· Congress wanted the protection of the statute to be interpreted broadly and not narrowly so they rejected several Supreme Court holdings that narrowed the protection and definition of an individual to be qualified under the statute.
· Everything that is defined under §504 pertains to the ADA.
· When we are talking about disabilities, however, the statute provides broad protection so when in doubt as to whether the individual falls under the statute or not, they do.
· ADA applies to places that do not receive federal dollars.
· There are three major titles under the ADA:
· Title I: Places of employment.
· Places that employ 15 or more employees and state or local governments.
· Prohibits discrimination in all employment practices.
· Title II: State and local government
· Prohibits discrimination of state and local government public entities.
· Title III: Public Accommodations (Covers private schools)
· Own operate or lease a public accommodation.
· Does not include private clubs or religious organizations.
· Schools must make appropriate accommodations or modifications for the child to access the program except:
· May not make a modification that would fundamentally alter the nature of the services; or
· Need to not make a modification that causes an undue financial burden.


Axelrod v. Phillips Academy, 46 F. Supp. 2d 72 (1999)
· Claim was for breach of contract and violation of the ADA because they expelled him after the first trimester of his senior year.
· Summer between sophomore and Junior year he was diagnosed with ADHD by a doctor and given recommendations on how to succeed at school.
· December of his senior year, the faculty has now voted to require him to leave the school because he has failed to meet the requirements of the school.
· Does Title III apply?
· Phillips Academy, a private college preparatory school, is a place of public accommodation to which Title III applies.
· To prevail on their ADA Title III claim, the plaintiffs must show: 
· Nicholas is disabled within the meaning of the ADA; 
· He is otherwise qualified for participation in the program; 
· He made a request for a reasonable accommodation; and 
· There is no obligation on the part of the school to try and figure out what the child might need. The burden is on the child or the parent to seek reasonable accommodations and show that the school has denied that accommodation.
· Phillips Academy denied the request.
· Nicholas’s case:
· ADHD can be a disability under the statute. Isn’t a definite, but can be.
· Even with reasonable accommodations, the court finds, that he is not reasonably qualified to continue at Phillips. He must’ve proved that he can meet all of the other requirements minus the handicap with reasonable accommodations and he has shown that he cannot.
· As long as there is no evidence of intent to discriminate on the part of the school, the court will defer to the faculties judgment to determine that he has not met their requirements even with reasonable accommodations.
· Did Phillips make reasonable accommodations?
· There is no obligation on the part of the school to try and figure out what the child might need. The burden is on the child (student) or the parent to seek help for an accommodation.
· Neither Nicholas nor Ms. Axelrod never sought reasonable accommodations the whole time while he was in school.
· The report by the doctor does not show that they requested anything.
· The court held that even though he had ADHD that does not give him an excuse to not do the assigned work. He still could have put effort into achieving and do the work, but he did not.


DMP v. Fay School, 933 F. Supp. 2d 214 (2013)
· The child had ADHD in this case too.
· This kid was not getting the work done and he had multiple disciplinary issues on top of that. He had 60 in the first year.
· He was caught cheating on a bio quiz and lying to his advisor about it, which was a major rule violation of the handbook.
· Sued under Title III of the ADA.
· He was not otherwise qualified to attend the school.

Whenever an ADA claim is brought, you are also going to bring forth a breach of contract claim.



*(Example complaint, Smith v. Milton Hershey School, is in the 504 handout)*

II. Treatment Issues

Competency: 
· Competency: The capacity to make an informed decision. The age of capacity in the United States is 18 years old.
· Process analysis: Not what the decision is the person makes, but what the factors or process was to help the person to get there.
· If the person was able to take proper information and make a decision that was informed then they would be deemed competent to make that decision and the decision would be deemed okay to make.
· If they made them based on faulty information where they didn’t analyze it properly they would be deemed incompetent.
· Harnish v. Children’s Hospital Medical Center, 387 Mass. 152 (1982)
· Every competent adult has the right to forgo a surgery based on their own values even if a physician recommends the medical procedure.
· It was held that the physician’s failure to disclose constituted a form of misconduct, but there should not be an undue burden to the physician. The physician must tell the patient all they know about the procedure so the patient can make an informed procedure, but only what they know. 
· They, however, do not have to disclose all of the side effects involved because that would be burdensome and crazy. They’re supposed to talk about general risks and side effects. 
· Where an individual gives consent for treatment and this consent is given based on an informed decision so that the consent is given knowledgably. 
· Doctrine of informed consent
· We want informed consent as much as possible, but there are instances where a physician does not need to provide all information or disclose all side effects.
· Withholding information is allowed when the patient’s mental health is at risk.
· This happens very rarely though. 
· Minors and consent
· If we have a minor, under the age of 18, the parent or guardian gives informed consent to have routine care. If in the hands of the state, the social worker will give consent.
· Parents are generally given the right to make these decisions if consulted.
· There are exceptions to this rule:
· Emergencies:
· If there is an emergency and treatment needs to happen immediately with not enough time to get consent, then medical care can be provided.
· Treatment of sexual issues:
· Depending upon the state, there may not be a need to get parental consent to provide a child medical care in the case of contraception or pregnancy help. If it’s in the case of an abortion then parental consent may need to be given at some point.
· Consent is 14 or older.
· Sexual transmitted diseases.
· Mature minor:
· Isn’t used very often, but is a recognition that certain minors, as they get older, have certain insight to give an informed decision.
· Very rarely used.
· Emancipated minor:
· Living separate and apart from their parents and having the financial stability to survive and live on their own.
· Drugs or alcohol:
· Depending upon the state, if a child is found to be drug dependent by physicians then the child can consent to the treatment and it will be valid. Most of the time, alcohol is not included.
· Drug treatment consent is 12 and older.
· Mental health treatment:
· Minors can seek and consent to mental health treatment when they are 16 or older. 
· Guardianships:
· If the parents of the child are unfit, the court appoints the guardian to make decisions on behalf of another. It can be an individual, co-guardians, or an institution. 
· The standard of appointment for GAL is:
· The parents can consent and say that they are not fit to serve as parents any longer; in writing.
· Appointed out of necessity because the parents have been determined to be unfit do to their capacity.
· They can be appointed when the parents die.
· Major question: Is the child at risk?
· If the child is at risk because of an unfit or unavailable parent, then a guardian can be appointed.
· The scope and nature of a guardianship can vary.
· Can include routine decisions to major decisions depending on the child’s need, but we want to have the guardians rights limited.
· Guardians do not have the authority to commit a child to a facility or administer extraordinary treatment, unless otherwise specified by the court. They only have the power to make routine decisions regarding the minor.
· When the court is determining to appoint a guardian they may also appoint a GAL and/or an attorney for the child.
· Can be temporary or permanent.
· Temporary: Can be for one decision or for a year.
· Permanent: is not permanent in the original context of the term because when the child turns 18, they age out.
· Guardianship of V.V., 24 N.E.3d 1022 (Mass. 2015)
· Whether a mother in a guardianship case where the child is being taken from the mother, should the mother have council appointed?
· Yes, because they are taking away the parents fundamental right.
· There are no exclusive rights calling for the appointment of council to children in a guardianship case though.
· Extraordinary Treatment: High risk or high intrusive treatment
· This means that the intervention has significant side effects or risks that will be irreversible. 
· There is no list, but the courts determined that these four are definitely extraordinary treatment:
· Sterilization of child or mentally impaired person.
· Removal of life support.
· Electro convulsive therapy (ECT)
· Treatment with psychotic medication
· (Most common for children with psychotic mental health issues. A guardian cannot consent to this unless they are given specific permission by the court to consent to any of these by court order).
· In non-emergency situations, they are going to petition the court to use this extraordinary treatment. Generally parental consent is insignificant for this treatment. (Real life application, if the parent consents then the facility may/will treat with the extraordinary treatment).
· You are going to file a detailed petition to the court and each state has it’s own guidelines for that. You are generally going to have substance behind why you are seeking to treat with this type of treatment.
· The only time you do not need to go to court is when you have a DNR order. (Do not resuscitate order).
· This is when the family, the physician, and any one involved agree with the treatment that is going to be given. Then the court says you do not need to go to court because there’s basically no point.
· If there is a minor and there are no parents to consent, you have to do to court even with agreement of everyone else.
· When you go to court you argue two things:
· Competency:
· Is the person capable of making an informed decision under the guidelines?
· For children, the answer will be no because the child is not capable of making their own decision under the law.
· Once there is a finding of not competent, you then move to a finding of substituted judgment.
· Substituted judgment (Best interest test): What the child would do if they were competent.
· Once they get to the substituted judgment phase, the court will appoint an attorney on behalf of the child and may appoint a GAL in these cases. 
· Their job is to argue against the treatment on behalf of the child because of due process. Fundamentally, in order for the judge to get all of the information there needs to be argument for and against it.
· (When the court says they are looking at the best interest of the child, they are really saying they are using substituted judgment for a minor in these cases.)
· In an emergency situation:
· The child is going to harm themselves or others and there is not enough time to get proper consent and to go to court so it is necessary to administer extreme treatment at that time. 
· This is called chemical restraint:
· Forcibly administering treatment to restrain the individual until they have time to go to court and get proper consent. 
· Custody of a minor, 379 N.E2d 1053 (1978)
· The child was being given chemo, but the parents override that decisions and did not want the child to receive chemo.
· The court basically said the child needed chemo because it was an emergency situation and without chemo the child would have possibly died.
· The court basically said that:
· The issue here places three sets of interests at play (which need to be weighed against each other in cases like this):
· The child;
· The parent;
· The State.
· Parental prerogative is given great deference because they generally have the decision-making authority. Only if it a routine decision however. The parental rights do not give parents the right to not consent to life or death situations. 
· If the parental conduct threatens the life of the child, then the court can mandate intervention to protect the child.
· In this case the judge went straight to the step of substituted judgment. 
· The court acting on behalf of the child must put themselves in the individuals shoes and decide what the child would have done if they were competent.
· The factors the court looked at are:
· Prognoses of the treatment;
· The age of the child;
· Alternatives
· Side effects they could experience from the treatment; and 
· Understanding by the child.
· Takeaway:
· Treatment of the minor over parental objection if it’s necessary for the child.
· The child and states interest trumped the parents because the child was in danger at that point.
· In the Matter of McCauley, 565 N.E.2d 411 (1991)
·  The child needed a blood transfusion, but the parents did not want the child to have the blood transfusion because they were Jehovah’ witnesses and it was against their religion. Blood transfusions would have caused the child not to be allowed into the “heaven” of the after life. 
· Parents do not have the right to not get their child treatment on the grounds of religious reasons if, without the treatment, the child would be in danger.
· Substituted judgment:
· The factors the court looked at are:
· Prognoses of the treatment;
· The age of the child;
· Alternatives
· Side effects they could experience from the treatment; and 
· Understanding by the child.
· Religious belief: The court added this because in this case the child had the same religious beliefs as his parents. 
· Care & Protection of Beth, 587 N.E.2d 1377 (Mass. 1992)
· The child was born with an irreversible coma and the child’s parents themselves were minors so their interest was not discussed in this case. 
· Basically they got into an auto accident and the child was left in an irreversible coma.
· The court held that if the child were competent, they would not want to be resuscitated. (by the lower court).
· There was an appeal and on appeal it was determined that the states interest in this case outweighed the child’s interest in this case and a no code order was given, which means that since everyone was in agreement there was no original need to go to court.
· This is where the court said that quality of life is irrelevant.

When we have extraordinary treatment with a child we are going to do a competency assessment then a best interest/ substituted judgment test. 
· The factors the court looked at are:
· Prognoses of the treatment;
· The age of the child;
· Alternatives
· Effects on the statements family
· Side effects they could experience from the treatment; and 
· Understanding by the child.
· Religious belief: The court added this because in this case the child had the same religious beliefs as his parents. 
To determine that if the child were competent, what would the child want and decide at that time.
· Care & Protection of Sharlene, 840 N.E.2d 918 (Mass. 2006)
· Irreversible vegetative state.
· DCF became involved and took her into state custody. They filed an emergency motion to make an order to withdrawn any life support measures currently in place and make no attempt to resuscitate her on the occurrence of cardiac or respiratory arrest. (DNR Order)
· The stepfather was one of the people who petitioned against this order even though he had allegations of abuse against him claiming that he beat Sharlene.
· The stepfather wanted to have affirmative action taken if she needed to be resuscitated. 
· Needed to address if the stepfather was her de-facto parent and what was his motive to have the DNR not in place.
· Was that if she died he would be charged with first degree murder or homicide
· The factors the court looked at are:
· Prognoses of the treatment;
· The age of the child;
· Alternatives
· Effects on the statements family
· Side effects they could experience from the treatment; and 
· Understanding by the child.
· Religious belief: The court added this because in this case the child had the same religious beliefs as his parents. 
· The ethical and legal consequences to the medical community.
· Remaining family members except the stepfather want the DNR order set in place because she is in an irreversible comma that they don’t want her to be in anymore.
· Held:
· That if the child was able to make the decision she would make the decision not to resuscitate.
· Matter of Rena, 705 N.E.2d 1155 (Mass App Ct. 1999)
· Seventeen years old, Jehovah’s Witness, and a junior in high school.
· She executed a directive stating that she does not want a blood transfusion and is not consenting to it.
· She was snowboarding and got injured and needed more blood so they petitioned the court to supply blood if necessary. The parents did not consent.
· A competent adult may refuse medical treatment even if the treatment is necessary to save her life. However, when parents refuse medical treatment necessary for the preservation of an un-emancipated child's life, a court may authorize the treatment to be administered after weighing the child's best interests, the parents' interests, and the state's interests. (Substituted judgement)
· The best interests of a child are determined by applying the same criteria applicable in substituted judgment cases, namely (1) the patient's expressed preferences; (2) the patient's religious convictions; (3) the impact on the patient's family; (4) the probability of adverse side effects from the treatment; (5) the prognosis without treatment; and (6) the present and future incompetency of the patient in making that decision.
· In assessing the child's expressed preference, religious convictions, and present and future incompetency, it is appropriate for a judge to consider the maturity of the child to make an informed choice.
· Takeaway:
· Fundamentally when we have an older child, we need to take their expressed preference in regards to any of the factors, even though they are not competent, they are old enough to give their input into the factors.
· The child needs to play a roll; especially if they are older and more mature.
· Generally when we have these cases we are looking at the three interests, but most of the time, the child’s interest coupled with the states interest is going to trump the parent’s interest in any case. 

When we are looking at children who need mental health care.

Parham v. J.R., 442 U.S. 584 (1979)
· A Georgia case where the question of what due process should be afforded to children when their parents are seeking the treatment of mental health care.
· Did the court not afford children the right amount of due process, when the court granted the parents requested admission of the child to the hospital and then having a clinician determine if the child needed admission?
· The court is going to look at:
· The child’s interest, and
· Then the parents and the states
· Needs to weigh out if it’s better to have treatment and a stigma for a child or better not to have treatment and no stigma, but the child experiences mental health problems. 
· Parents have the right coupled with the duty to recognize and prepare children for additional obligations. This includes a high duty to recognize symptoms or illness and to seek and follow medical advice.
· With respect to the commitment of a child for state administered institutional mental health care, parents retain a substantial, if not the dominant, role in the commitment decision, absent a finding of neglect or abuse, and the traditional presumption that parents act in best interests of their child is applicable; however, the child's rights and the nature of the commitment decision are such that parents cannot have absolute and unreviewable discretion to decide whether to have a child institutionalized parents retain plenary authority to seek such care for their children, subject to a physician's independent examination and medical judgment.
· The Georgia statute was determined to be sufficient, however, this only applied to the six year old.
· The second child was in state custody and the state was the one who wanted to place him in a mental institution.
· In these situations, the state can see administration with an independent doctor seeing over the case and the addition of a much more regimented check on the child’s mental status while the child is in the hospital.
· States typically required much more due process than they did in this case. 


For mental health care regarding children, there are generally two things that can happen:
· Admission:
· Every state has some type of admission process of statutes, which is broken up into two categories.
· Pure voluntary: if a patient or client wants mental health treatment in a facility then the patient can voluntarily sign themselves in or a parent can voluntarily sign the child in or the child can sign themselves in if they are above the age of 16.
· However the patient can also sign himself or herself out whenever they want to.
· These rarely exist anymore. 
· Conditional voluntary: (varies by state) You can sign yourself in, the child can sign itself in, or the parent can sign the child in, but there is a condition to sign yourself out. The condition is that you need to give notice that you are going to sign themselves out and then the facility can decide if they think you are ready to leave.
· If the hospital is not sure that they can hold the person after notice is given then they hold them to evaluate the child and can then go and file for further commitment to hold them against their will for further evaluation
· A guardian does not have the authority to sign someone into a mental health facility unless expressly given that authority by the court. 
· 16 year olds and older can sign themselves in or out regardless of what the parent wants.
If a kid is in state custody, the state does not have the authority to admit to mental hospital without the authority for the court.

· Commitment
· Commitment: Holding someone against their will by court order even though they want to leave. (Involuntarily Commitment)
· The hospital can file a petition when someone says that they want to leave the hospital to hold the patient against their will.
· Commitment breaks into two categories (civil and criminal):
· Civil commitment (breaks up into two categories): the person is being held against their will because they are a harm to themselves or others and there is no where else for them to be.
· Emergency commitment: A kid in crisis; What needs to happen is that there needs to be a mental illness and a danger to themselves or others present. 
· Usually a psychiatrist, clinicians, nurses and police are combined to make this decision.
· During the emergency commitment the patient will be assessed to figure out if they should be discharged or stay there longer at the mental hospital or institution.
· If they are stabilized, they will be discharged, but they are no longer a danger to themselves or others; or
· If the decision is that they cannot leave we look at long-term commitment.
· Long-term commitment: This is usually 6 months or a year, which requires a court hearing. There are two avenues to get here (1) stemming from conditional voluntary called a petition for commitment or (2) stemming from emergency commitment when it’s determined the patient is not stabilized.
· At the hearing, the hospital must prove there’s a mental illness, a danger to themselves or others, and there’s no less restrictive setting that exists for the patient to go. (All three have to be proven for the child or patient to be kept in this commitment. If they cannot then they will not be discharged).
· Standard of proof at a civil commitment hearing is beyond a reasonable doubt.
· Needs to be a mental illness.
· Any danger here also needs to be current. It cannot be that it was a danger before.
· There needs to be no less restrictive setting. This means that it is necessary for the child to be placed in a locked facility and there’s no reason why they should not be placed in there and there’s no place that is not locked for them to go with the problem they have.
· Criminal Commitment:
· Two things can happen:
· Observation and evaluation commitment:
· The child presents in front of the juvenile or traditional court and either counsel for the student or the court says they have questions for the child regarding competency to stand trial so they are going to send the child to a psychiatric facility for testing and evaluation (20-40 days) Then they return with a report by the psychiatrist or psychologist and they say whether or not the child could stand trial and was lucid at the time of the act.
· If they were lucid and can stand trial then they are going to be charged criminally with a trial.
· Long term criminal commitment:
· They would be sending the child to a psychiatric facility that acts like a prison basically.
· Has the same characteristics of regular long term commitment referenced above, but in a specified amount of time they can be discharged if they do not fulfill those requirements anymore.
· As part of either of these hearings they will pull in a substituted judgment on behalf of the child when they are trying to give the child antipsychotic medication.

Individuals with Disabilities Education Act (IDEA)

· PARC v. Pennsylvania, 334 F. Supp. 1257 (1971)
· Expert testimony indicates that all mentally retarded persons are capable of benefitting from a program of education and training; that the greatest number of retarded persons given such education and training, are capable of achieving self-sufficiency, and the remaining few, with such education and training, are capable of achieving some degree of self-care; that the earlier such education and training begins, the more thoroughly and the more efficiently a mentally retarded person will benefit from it. (1259)
· Making it mandatory for kids to have the opportunity between the ages of 6 and 21 to have an education similar to that of other students.
· Mills v. Board of Education, 348 F.Supp. 866 (1972)
· Choosing several kids that identify the exact children the DC public schools were refusing to let into their schools.
· This case is basically the blueprint for what becomes the federal statute because it took direct quotes from the case.
· That no child eligible for a publicly supported education in the District of Columbia public schools shall be excluded from a regular public school assignment by a Rule, policy, or practice of the Board of Education of the District of Columbia or its agents unless such child is provided (a) adequate alternative educational services suited to the child's needs, which may include special education or tuition grants, and (b) a constitutionally adequate prior hearing and periodic review of the child's status, progress, and the adequacy of any educational alternative.
· The District of Columbia shall provide to each child of school age a free and suitable publicly supported education regardless of the degree of the child's mental, physical or emotional disability or impairment. Furthermore, defendants shall not exclude any child resident in the District of Columbia from such publicly supported education on the basis of a claim of insufficient resources.

Education for all Handicap Children Act (1974) 
· Now amended to The Individuals with Disabilities Act (1975) (IDEA)
· Congress said that if you agree to provide education for children with disabilities within your state, Congress would give the state back 40% for each child that they provided the education for, which most states did anyways. This was with the understanding that the Feds would reimburse them.
· Overtime Congress began to decrease this number being given to states and currently the number is down to 10%.
· Initially the state stepped in to take on the burden of paying the extra money, but overtime the state put that burden on the taxpayers of the local school district, which now absorbs most of the costs for paying for children who need special education.

· The amended act held children with disabilities to the same/similar standards as “normal” children when it comes to state wide testing. This means that children with disabilities would have to take state wide testing and this would force teachers to hold them to a higher standard and eventually teach them more in the long run.
· 20 USC 1401: IDEA (Split into three parts):
· Part A
· 1400: Introduction and general provisions
· 1401: Definitions
· Part B
· 1412: state eligibility, which state is eligible 
· 1414: Eligibility requirements; how do you evaluate someone for eligibility; education plans
· 1415: Procedural safeguards
· Part C: Early Intervention
· 1432: Definition
· 1436: IFSP
· 1439: Procedural safeguards

· There are two categories of child disabilities that have litigation all the time:
· Serious Emotional Disturbances
· Specific Learning Disabilities:
· Which has the highest amount of children in the country enrolled in special education.
· Case Study: Meet Jack (Look at the client intake IDEA in the class folder)
· He is 12 years old and in fifth grade with a reading level of a first grader. He has discipline problems. He has ADHD and the grandmother has asked for help, but is not getting any from the school.
· The grandmother in this case is the client because Jack is too young and has no legal authority to make decisions for him.
· If he were older, 14 or 17, that may change because then Jack has a voice at that point.


Eligibility under IDEA
· To determine eligibility we need to have evaluations done because evaluations tell us if there is a disability and if that disability meets the requirements of a disability under the IDEA and needs protections.
· We then move to a team process where a group of individual’s reviews the information and tries to figure out a plan. The plan is called the IEP. 
· On the IEP we try to figure out what services the kid would need and where we would get the services, which is called placement. 
· This could be in the classroom with someone to help, down the hall in a special classroom, at a completely different school, or at a facility.
· Then we go to procedure, which addresses what we would do if any of the above fails. 
· Finally we move to discipline, which means that anywhere along the way the child can be suspended or expelled. 
· If there’s a discipline procedure it can go through the due process procedure as well.
· (Eligible – Evaluations – Team – IEP’s – Services – Placement – Procedure – Discipline or due process).

IDEA is not a civil rights statute, but it entitles a child to services, but does not entitle the child to monetary damages. However, when a child crosses the threshold into IDEA the services they need must be provided by the school district. The school can’t say they don’t have the resources for it. They must create the resources or find some in order to have it.

Pre-referal state: A teacher, parent, or school personnel identify a child where the child is indicated to need special services. (Every state has some procedure for this, but it is not federally required).

Public schools must reach out to private schools and see if there are children there that need services and they have to reach out in general to find students that need services. These services must then be given.

§1414 (a)(1)(A) & (B): Eligibility requirements:
· This eligibility requirement and evaluation must be done before the school district can administer services
· Does the child have a disability;
· What services do they need?
· Evaluation must be done within 60 days (Federal law)
· Before they do an evaluation they must notify the parents and seek their consent.
· Initial notice; and
· Consent:
· [bookmark: _GoBack]If a parent refuses to provide consent to an evaluation the district can seek to override their refusal through the dispute resolution processes of the IDEA. 
· The school district will give respect to a parents lack of consent if the parent does not want the evaluation, but they will feel compelled to do so when the child is experiencing:
· Behavioral issues at school;
· Learning issues; and 
· If the child seems like he is being subjected to abuse or neglect at home.
· Assuming the evaluation occurs one way or another:
· They are going to determine which evaluation to administer and come to the conclusions of two things:
· Does the child have a disability; and
· There are 10 major categories of IDEA disabilities outlined under 20 USC 1401(3).
· Serious emotional disturbance:
· Hard to get services for, but the child must:
· Exhibits one or more of the following conditions over a long period of time to a marked degree that impacts educational performance:
· Inability to learn – not based on intellectual sensory, or health factors;
· Inability to build/maintain satisfactory interpersonal relationship;
· Inappropriate behavior or feelings;
· Pervasive unhappiness or depression; or
· Physical symptoms/fears associated with school or personal problems.
· Specific Learning Disability:
· Disorder in one or more of psychological processes in understanding or using language (spoken or written);
· Manifests in imperfect ability to listen, think, speak, read, write, spell, or do math.
· Because of that disability does the child need special educational services. 
· This means is there a lack of effective progress in a regular education process for the child.
· Impact on their educational process

(ONLY WHEN THE TWO ABOVE ARE COMBINED WILL YOU HAVE AN IDEA CLAIM)

The child could be eligible for both IDEA and §504, but if they are they are going to be categorized as falling under IDEA. If you are litigating for the child then you are going to argue under both IDEA and §504, but the court will probably knock out one of those fairly quickly. (There is a flow chart in his notes on blackboard specifying the differences between classifying a child as IDEA eligible or §504).

If the child is determined to be eligible for IDEA that does not mean they are going to fall under the IDEA for the rest of their schooling. Each year the child needs to have their team get together and determine if the child is still eligible. 

· Mrs. I. v. Maine School Admin. Dist. No. 55, 480 F.3d 1 (2007)
· She tried to commit suicide because her grades fell, she was not getting along with people at school and as a result was evaluated to determine if she suffered from Asperger’s syndrome.
· She was determined to have Asperger’s with an adjusted mood disorder. 
· However, she had good grades and Asperger’s did not affect her over a long period of time.
· Originally determined not to be eligible for IDEA services, but eligible for §504 services because she had a disability, but it did not affect the progress of her educational process.
· Holding: But the disability is effecting her emotional and social development and effective educational progress regarding those developments. Which makes her eligible for special education under the IDEA.
· RB v. Napa Valle Unified School District, 496 F.3d 932 (2007)
· The student here has ADHD and also has reactive attachment disorder and PTSD.
· Expelled from three preschool programs because of her conduct and found eligible for special educational service initially. 
· After her first year she was determined not to be eligible anymore and given a §504 plan.
· RB generally seemed happy, but she was diagnosed with depression. The depression was not to a marked degree though so it did not affect her educational performance.
· HM v. Weakley City Board of Education, 496 F.3d 932 (2015)
· Diagnosed with PTSD and major depression.
· Determined not to meet the criteria of a child with a disability therefore she was not eligible. Her disability was not pervasive enough and was only situational or rare in occurrence.
· The IDEA does not apply to children who are socially maladjusted, only if coupled with being emotional disturbance.
· This would enlarge the burden on state and local authorities if they had to be coupled so the court is drawing the line between bad kids and kids with disabilities.
· Holding: The child was socially maladjusted and emotionally disturbed as well. (At least one prong under the emotional disturbance test).
· Social maladjustment is basically bad behavior.

· Timothy W. v. Rochester, 875 F.2d 954 (1989)
· Timothy is multiply handicap and has intellectual disabilities.
· Mother requested services from the school district and he received some services, but not a lot.
· They evaluated him to see if he was handicapped and they determined that he was so severely handicapped that he would not benefit from the services, therefore, he should not be found eligible for services under the IDEA.
· Holding at the lower level:
· Timothy was not able of benefitting from special education; therefore they did not have to provide him services.
· Holding at the higher level:
· The language of the act makes it clear that a zero reject policy is at the core of the act and any child, no matter the severity of their condition, should not be allowed to receive an education under the act.
· Mandates an appropriate education for all handicap children regardless of their handicap severity.
· Congressional intent was to provide a proper education to all children regardless of their disability and the severity of said disability.

Evaluations under IDEA

The district evaluations must be done at three different points in time:
· The initial evaluation:
· The evaluation for eligibility; A child cannot be found eligible without the evaluation.
· Reevaluation:
· Can occur at any time when a teacher or parent thinks that a reevaluation must occur. If the district wants to do it they need to get permission from the parents. If the parent wants it, the parents can request it, and the district must provide that evaluation.
· Must occur at least once every three years. 
· Termination evaluation:
· This is done when the district and the teachers want to eliminate services for the child. They must do this evaluation to present to the parents why the child does not need services anymore.
· All under §1414 of the IDEA.
· §1414 also discusses the protocols and procedures for this.
· The child remains eligible for IDEA services until they accept their high school diploma or when they turn 22 (in the case of children who are not able to accept their diploma). 

The IDEA says that when a parent disagrees with one of the school district evaluations, they have the right to an independent evaluation of the child. This entitles them to an independent evaluation (found under §1415):
· If a parent requests an independent evaluation the district has two options:
· Yes and pay for the evaluation; or 
· The district pays at a state rate if they pay.
· No and go to a hearing on the matter. 
· The parent doesn’t have to accept the initial evaluation (done in any manner listed above) and they don’t have to tell the district that they are having an independent evaluation done. They just have to get it done and then bring the bill to the school.
· If the District contests it, they need to show that their evaluation is a comprehensive and appropriate evaluation then they do not have to pay for the independent evaluation. (Needs to be challenged within 5 days).
· The parents choose the evaluator they want. The district can provide recommendations for the evaluator, but the parents do not have to follow that.
· There is time limit for a parent to request an independent evaluation. It is 16 months from the time of the initial evaluation, or the evaluation the parent does not approve of, to request an independent evaluation.
· If the parents went and got an independent evaluation done without informing the school first, then brought the evaluation to the school to pay for, the school could adopt this and accept the duty to pay for it. However, the parents are then capable to get another evaluation done because the school has adopted this as their own.

When a parent requests an independent evaluation they are only entitled to test for the same thing that the district tested for in their evaluation. (He calls this the mirror image rule). This means that if the parents try to test for something else they may not get the full reimbursement of the independent evaluation.

· Seattle Sch. Dis., No.1 v. B.S., 82 F.3d 1493 (9th Cir. 1999)
· Denied the request for an independent evaluation and initiated their right to a hearing. They therefore did not have to pay for the evaluation.
· However, the district wasn’t able to show that their evaluation was comprehensive and appropriate under the circumstances so the child was entitled to have an independent evaluation fully paid by the district.

· T.S. v. Ridgefield Board of Ed., 808 F.Supp. 926 (D.Conn. 1992)
· What does the school need to do with an independent evaluation?
· Do they need to follow the recommendations?
· No. Once this is turned into the district Federal Regulations only require that the school district “review and take under advisement” the independent evaluations. Not that it follows it.
· This gives districts incredible flexibility to decide what is going to happen. Generally, they want to give deference to school officials to make the appropriate decision.

We want the evaluator to test, observe the child in action, and report about the child if they are going to be a credible expert when testifying at trial. They should review the school records and talk with the nurse or the teachers. (A good faith reasonable effort is all that needs to be made to get in touch with nurses or teachers).
· Need to know that the testing they are doing is widely recognized by the evaluation community and it’s not just something they wanted to do at that time.
· Can’t give the same test in a certain window of time, depending on the test, because it invalidates the test results. 

TEAM 

Once evaluations have been completed we need to bring the child’s team together and figure out:
· Who is the kid; and
· What does the kid need to accomplish in their academic aspect.

The people who need to be at the child’s team meeting are, according to 1414(d)(1)(b):
· The parents;
· One regular education teacher (if in the classes);
· One special education teacher;
· School district representative who knows the curriculum and resources and can provide educational feedback (can make decisions);
· Individual who can interpret tests; and
· Other knowledgeable individuals (at the parents or districts discretion).
· Includes lawyers, nurses, doctors, therapists, other special teachers the child needs, advocates, and any other people deemed fit.
· Advocates are people who provide legal advice to parents around special education entitlements.
· Some states have banned them to represent the parents because of their unusual use of the law;
· Other states say it’s okay because it’s a way for the parents to afford someone to help them without having to pay for a lawyer.
· They can be effective as long as they know their limitations because there’s no credentialing and they are not lawyers.
· The child (if it is deemed appropriate by the parents).

The parents can waive the right of people who need to be there, but can’t be, can be waived. That waiver needs to be in writing and done before hand.

Shapiro v. Paradise Valley Unified School No. 69, 317 F.3d 1072 (2003)
· Just because there is a program or some type of program on the document that is being proposed does not always mean it’s ready to go.
· The district held the meeting without having the parents or certain special characters there that were needed.
· The court held that the parents needed to be there according to the IDEA.
· The school district needs to be aggressive when connecting with the parents to have a meeting at a mutually agreed upon time. They need to document this attempt and should make reasonable efforts. Notice can’t just be made within a short period of time.
· If the district shows that they made reasonable efforts to include the parents in the meeting and the parents aren’t responding or reasonably making effort to attend the meeting, then the district can hold the meeting without the parents.

Team Process and IEP’s

Once the team gets together, they put together an Individualized Education Plan (IEP), 1414(d)(1)(a):
· This serves as a contract between the districts and the parent.
· Transition services:
· What’s going to happen to the child when they exit special education needs to be addressed in this plan.
· If the kid has issues with discipline or behavior, you need to talk about them in the IEP. 
· Is the student expected to conform their behavior to the student handbook or not. If not, and it is within the IEP, then they will not be subject to the punishment of the handbook if a child had broken the rules. This would reflect what is going to happen to the child.
· These plans need to be “individualized” to the child. They need to reflect the child and what the child specifically needs in order to get an education. 
· IEP’s only last for a year and can be amended within the year, if circumstances change for the child during the year.
· The meetings generally last between 45 minutes to two hours.
· The most expensive cost in an IEP can be transportation. 
· Parents sometimes can waive their right to transportation in the event that the district would be able to put the money towards something else that would benefit the child more.
· The parents can accept the whole IEP, reject the whole IEP, or reject part and accept part.
· Whatever is accepted by the IEP, the conditions have to be implemented by the school district immediately.


· Chris D. v. Montgomery County Board of Education, 753 F. Supp. 922
· Indicates a need for individualizing these IEP plans to the child.

A parent can sign the IEP and reject it next week (it’s not binding on the parent).
It is binding on the school, however, if the school signs it. 
· They can have a meeting to change it, but other than that it is binding.


Services

Free appropriate public education is required by the IDEA.
· A free appropriate public education: (also called a FAPE)
· Free means that any time a team puts something into an IEP document for services, there will be no cost to parents for that service. 
· Public education is education that is public.
· FAPE defined by the statute is special education and related services. (§1401(9) paragraph 29)
· Specially designed instruction to meet the unique needs of a child with a disability. 
· This can be achieved in a school, special school, or home facility.
· If the parent says no at the point of services, there is no provision in the IDEA to override that issue. The school cannot override a parent’s decision to not get services for the child.

Hendrick Hudson v. Rowley, 458 U.S. 176 (1982) 
· Deaf student with minimal hearing, but a very good lip reader.
· Tried having her wear and earpiece and the teacher wear a transmitter.
· They tried having someone in the classroom with her signing to her, and the school said that the interpreter reported to them that after a trial period it was not necessary.
· They got the IEP and there was no interpreter on there so the parents went to a hearing.
· Hearing officer sided with the district because she was achieving in school.
· Went up on appeal and the appeals court decided that she was no receiving a free and appropriate education, which the court defined as an opportunity to achieve her full potential commensurate with the opportunity provided to other children.
· Supreme court:
· Mills and park said that children should be given access to a public education.
· They held that it’s not about maximizing what the child has for services, but that they have access to the services.
· This may mean that kids with some disabilities will achieve more than others with different disabilities, but they are not evaluating the different services offered to child, only what was offered to her.
· Appropriateness of the education:
· Personalized instruction with sufficient support services that would help the child achieve and benefit educationally from that instruction. (TAKE AWAY)
· It’s about access and not about maximization of the education and there needs to be some benefit for the child.
· If the district meets the federal requirements of accessing services and benefitting from that service, educationally, then they have met the requirements of the act and fulfilled their obligation under FAPE. (TAKE AWAY)
· They do not need to maximize the child’s potential for their education.
· Access and some type of education benefit for the child are the requirements. 

Kruelle v. New Castle, 642 F.2d 687 (3rd Cir. 1981) 
· (A subset of the Rowley decision that helps us get a reading on what education means under the statute)
· The parents wanted certain services, but the district said that they could only deal with the schooling and education. He was in a residential placement, however, and the district said that was not their obligation. 
· They were drawing a line between educational pieces and behavioral pieces. 
· Education is defined broadly under the statute. (It’s not just the general term education, but can be whatever the child needs to benefit from the education)
· In all cases that involve children getting an education, it is the school districts responsibility to find the child access to services. So once that becomes their responsibility they have to find the program and way to pay for the program. (CHILD FIND).
· School district under the IDEA cannot say they don’t have money to pay for it. That’s not a valid excuse under the statue. 
· In this case, the child was in a facility, but it was the school districts responsibility to find him access to some type of education that would benefit him.

Related services (§1401(26)):
· Includes transportation and such developmental corrective and other supportive services that may be used to assist the child with a disability in benefitting from such supportive services.
· This becomes the districts responsibility, if the child needs related services and if they are eligible for those services, to pay for these services no matter what the cost.
· (This layers on top of what they need educationally)
· Cedar Rapids v. Garrett F., 526 U.S. 66 (1999) 
· Issue: Whether the definition of related services requires a school district who has a ventilator dependent student with certain nursing services during school hours?
· If he did not get the service he would die if the ventilator stopped working during school hours. 
· The school should pay for services that allow a child to remain in school during the day.
· Schools are obligated to pay for medical services such as evaluations, diagnostic, and routine school health care.
· Questions to ask:
· When looking at whether or not something is a related service we ask:
· Is it a supportive service?; and (if it is a supportive service)
· Is it a medical service?;
· Does a physician need to apply the service?
· If it does require a doctor to apply the service it is medical in nature and the school district is not obligated to provide the service.
· If it does not require a doctor to apply the service the school district is obligated to provide the service.
· School district wanted the court to ask:
· Is the care continuous or intermittent;
· Whether existing school personnel can provide it;
· The cost of the service;
· The potential consequences if the service is not properly performed.
· (Any legal authority according to the Supreme Court does not support this).
· Held:
· The child needs access to some type of educational benefit if he is going to go to school. Without the service he cannot go to school. Children with disabilities should not be excluded, but are required to be included. Unless the service is medical in nature and the physician needs to provide the service.
· A nurse is not considered medical under the statute.

Polk v. Central Susquehanna, 853 F.2d 171 (3d Cir. 1988):
· Christopher had received some benefit from his education so the court said that the obligations of the district under the IEP have been met. 
· Parents said that the IEP was inadequate and did not provide him what he needed.
· What level of educational benefit should he have been given though?
· Maximizing a students potential would not be the goal of the district and goes beyond the capacity of state and local governments.
· The IDEA calls for more than a trivial benefit. They must provide a meaningful education, something more than just access to the education. Benefit must be something more than de minimis. 
· Holding:
· Congress intended to afford students with special education the type of education that would provide a “meaningful” benefit.

Transition Services

Lessard v. Wilton-Lyndeborough Coop. Sch. Dist., 518 F.3d 18 (1st Cir. 2008):
· For transition services does the Rowley Standard apply?
· Transition services should be maximized according to the parents in this case.
· The Rowley standard has been excluded in regards to transition services because of specific languages in the IDEA.
· Rowley standard did apply.
· In a close case, whoever appears most reasonable is going to prevail.
· Even transition services that are going to enable the child to get an education are held to the Rowley Standard.

Zobrest v. Catalina Foothills, 509 U.S. 1 (1993)
· The child is going to be transferred to a Roman Catholic School. When he was in the public school he was being given a translator because he was deaf, which he needed. When the parents took him out of the school though, the school said they could no longer provide funding for the translator at a private catholic school because of the separation of church and state and that the public funding could not be given for private school educational assistance.
· The Supreme Court stated that private religious schools are not excluded by the first amendment from participating in social welfare programs. It does not matter which type of school they are in. It is still the public schools obligation under the IDEA to find a child in need of services and offering them that service.
· The parents took the child out of the school though, so the state would not be the one choosing where their funding went. It was the parent’s private actions.
· The District asserts that they are going to have to place a public employee into a private school where the public employee will have to assist in religious education of the child. (This argument was rejected).
· The Court said that there was no interpreter already present at the private school, which the private school would pay for originally. They are simply placing an interpreter into the school and subsidizing the private school for that interpreter.
· The IDEA:
· (1) The child, not the religious school, is the primary beneficiary of the interpreter and the funding for the interpreter. The private school is not the beneficiary.
· (2) The task of a sign language interpreter is more than that of a regular teacher. They do nothing more than deliver the instruction from the teacher to the child though so the interpreter is a neutral party.
· Holding: If a handicap child chooses to enroll in a private school, the Establishment Clause of the First Amendment is not violated because for certain types of services the Public School District is still obligated to pay so long as the child is the primary beneficiary and not the school; especially a sign language interpreter.

If the parents did not succeed in the above argument, they could file against the private school if the private school was receiving federal funding and saying they were not following through with their obligations under the IDEA. Could also file under Title III of the ADA (look back to Axelrod v. Phillips Academy).


Placement

Least restrictive environment (1412 § 5):
· To the maximum extent appropriate, children with disabilities are educated with children who are not disabled. (Called inclusion programming and inclusion cases).
· The least restrictive environment for a child (from least restrictive to most restrictive options):
· Would be a regular classroom.
· Then we move to a classroom where the child has an aid or a sped teacher.
· Then the child gets pulled out of the classroom and sent to a resource room. 
· Various periods of time.
· Swapped and the child is basically in the resource room most of the time instead of the classroom and only in the classroom for certain periods of the day.
· The child is sent to a collaborative program, which is a specialized program the child is sent to if the child has complex mental disabilities or severe emotional disabilities.
· This is far removed from the regular educational classroom.
· The child can then go to a Private Day Program.
· Schools that specialize in certain types of children disabilities or behavioral problems.
· The last place would be a Private Residential Program.
· Child is there 24/7 for 10 months to a full year.
· (Home schooling is missing from this list).

Every TEAM meeting should be comparing and evaluating the differences and benefits/drawbacks between an appropriate public education (FAPE) and least restrictive environment (LRE).

Sacramento Unified Sch. Dis. v. Rachel H., 14 F.3d 1398 (9th Cir. 1994)
· Rachel was diagnosed with moderate mental retardation.
· Her parents sought to increase the time she spent in a regular education classroom. The District wanted to split the time, half with the regular classroom and half with the Resource room.
· The lower court looked at several factors:
· Look at the educational benefit:
· See if the child is going to benefit from the environment being proposed.
· Look at the non-academic benefits:
· Being around other kids, social queues, and the social and emotional development of the child.
· Effect on other students and the teacher if the child were where they are requesting to be placed.
· (1) Whether there was detriment because the child was distracting and (2) whether the child would take up so much of the teacher’s time that the other students would suffer from not getting attention from the teacher.
· Cost
· Would an inclusion program cost significantly more than a more restrictive setting?
· A properly implemented inclusion program can cost much more than one of the more restrictive setting programs.


Kok v. Tacoma School Dis., 317 P.3d 481 (Wash. App. 2013)
· The impact of the least restrictive environment on other students.
· One student, who had a severe mental illness, fatally shot the Plaintiff in the hallway and his estate brought a claim against the school for negligently failing to keep the school safe by allowing a child with severe mental illness to be brought into the regular classroom.
· The child had no violent history before this incident.
· There is no right for a parent with a regular student to force a school to take a child out of a classroom based on their mental illness.
· They can complain, but they can’t force the school.
· Standard of care: The district is required to utilize reasonable care that a reasonable and prudent person would have used when taking care of a child in their care.
· Relying on diagnosis of the child alone is not enough to exclude him from a proper education. He needs to get an appropriate education because he has a disability.
· If there was a history of violent acts along the way, then the child may need to be in a more segregated environment, but if the school continued to place him in a regular environment then the school would be negligent.


There are fundamentally three ways that kids end up in private schools and there are two types of private schools:
· Private education schools for special needs (Every state has a licensing procedure for every private education school that wants to be able to service special needs children).
· Three ways that kids end up there: (Whoever requests a hearing in any of these cases has the burden of proof).
· Parents place them in the private school and the parents pay the tuition. 
· (The District is off the hook for payment now) (Federal Law does not require that the District have to find the child at the private school and offer them special education).
· There’s an agreement between the District and the parent too place the child in the private education school. The District places the student and pays the tuition for the student to go there.
· This is called a District Placement.
· If the District cannot find a placement for the child, then under the IDEA, the District has to find a way for the child to get the appropriate education.
· Unilateral Placement:
· Where a parent places the child in a private placement over the Districts objective. There is not an agreement between the parties.
· The parents want the District to pay and the District does not want to pay so they would then go to a hearing.
· The BURLINGTON CASE (we did not need to read):
· Standard for parents to get reimbursed in this type of case:
· If a parent wants to be reimbursed for a unilateral placement they need to:
· Notice Requirement: Give 10 days notice before they place the student; or Notice at Team meeting to the District (1412(10)(c)).
· If the parents do not give notice to the school and the parents and the District go to a hearing, the judge MAY reduce what they would get for an award.
· Need to prove that the public school program is not appropriate to meet the child’s needs.
· Showing that it is providing a trivial benefit or no benefit at all. (Look at the IEP and see if it is being met and that if it is, it is not helping based on grades).
· If the District shows that their program is appropriate then they win. Then they reach a compromise with the parents.
· Need to show that the private school placement is appropriate.
· Balancing the equity (Newly emerging over the past couple of years, but we don’t necessarily need to know).
· That the parties are being reasonable and not fighting between each other. A balancing of the parties.
· (Used more in cases that are very close to call and the judge looks at which party is being reasonable.
· Parents need to meet the above three and then identify that school and show that the child has been admitted or accepted into the school.
· If the parents meet the requirements they are then entitled to payments or reimbursement for payments.
· These agreements that come of a hearing only last for a year.
· Florence County v. Carter, 510 U.S. 7 (1993) (don’t really need to know) 
· Student with a learning disability and the parents and the District got together, but the parents unilaterally placed the child in a private school for a school that handles disabilities.
· It was not approved and out of state.
· We can’t hold parents to the same standard as the District to know whether or not a school is licensed appropriately or not. If they want to unilaterally pull the child, they can.
· The school district says that allowing a reimbursement to the parents would be a burden to the District, and having parents choose licensed appropriate private schools is the only way to save the cost because those schools have caps unlike unlicensed private schools.
· But the courts say that if the District adheres to one of two things, they would not have to worry about this process.
· Give the child a free appropriate public education in a public setting; or 
· Place the child in an appropriate private setting. 
· So long as the schools conduct appropriate programs they wont have to worry about the parents unilaterally moving their child. 
· This case opened parents up to being able to unilaterally placing their child in any type of private school and potentially getting reimbursed for it. (TAKE AWAY).
· Forest Grove Sch. Dis. V. T.A., 557 U.S. 230 (2009) 
· Seen by a specialist and the specialist has recommended the most restrictive setting for him to be placed in for him. 
· Parents put him in the placement and give the District written notice that he has been placed there. 
· District had their school psychologist see the child and he was deemed not to be that severe of a mental illness to be placed in the most restrictive setting. 
· They therefore did not want to pay for the private setting.
· Basically saying that because the student was not eligible for services in the beginning they don’t want to pay.
· Hearing officer said they had to pay and the District court found the same as the officer, but said the parents could not receive reimbursement because he had not received special education services before.
· Holding:
· Indeed, by [immunizing a school district's refusal to find a child eligible for special-education services no matter how compelling the child's need,] the School District's interpretation of § 1412(a)(10)(C) would produce a rule [bordering on the irrational.] It would be particularly strange for the Act to provide a remedy, as all agree it does, when a school district offers a child inadequate special-education services but to leave parents without relief in the more egregious situation in which the school district unreasonably denies a child access to such services altogether.
· IDEA provides for reimbursement of a private school placement when the District fails to provide a FAPE and the private school placement is appropriate, regardless of whether the child previously received special education or related services through the public school.
· Jefferson County Sch. v. Elizabeth E., 702 F.3d 1227 (2012)
· Student was adopted as a foster child and attended 9th and 10th grade at a private school based on a settlement agreement between the District and the parents.
· She was doing okay and then experienced some behavioral problems. The parents took her out and placed her in another school. 
· Parents notified the school for reimbursement.
· District is saying 
· That the parents breached the settlement agreement so now they have no further obligation to pay since there was a breach.
· Severability of services
· Determining if reimbursement is appropriate:
· Determined whether the school district provided or made a FAPE available to the disabled child in a timely manner;
·  if it did the unilateral parent placement is not entitled to reimbursement.
· Determined whether the private placement is a state accredited elementary or secondary school;
· If not, the placement is not reimbursable.
· Determine whether the private placement provides special education to meet the unique needs of the child with a disability;
· If the placement provides no such instruction, it is not reimbursable.
· If the private placement provides additional services beyond specially designed instruction to meet the child’s unique needs, determine whether such additional services can be characterized as “related services” under the act.
· If the additional services cannot be so characterized, they are not reimburseable.
· Non-approved schools/ Private (prep) Schools

Reimbursement of private school cost cases:
· Burlington Case says reimbursement is okay under the IDEA.
· Carter says non-approved schools are okay for reimbursement.
· Forest Grove says that even if child is found not to eligible by the school reimbursement is okay.

Procedure

All of the procedural protections important to the IDEA are located in §1415

1415(b)(1): Student Records
· Parents having access to student records

There is no right under §504 to have an independent evaluation like there is under the IDEA. 20 USC §1415(j) the stay put provision is not offered under §504.

Educational Surrogate Parent Program:
· Program administered by the state department that picks people to represent and advocate for children who are under state care to ensure that their rights are protected. 
· Don’t have to be a lawyer to be appointed.

Notice requirements: (1415(c))
· The District spells out when they are going to do something to a child who has special education, initiate or change a child’s IEP, they need to give notice. 
· What are they going to do, what are the evaluations they relied on, and sources for parents to seek help.


§1415(b)(6) & (7): the opportunity to represent a complaint
· A parent who is trying to navigate or read the statute, complaint means the initiation of a legal action. 
· Affords parents the opportunity to file a formal complaint for initiate a legal process under the IDEA.
· Called “Requests for hearing” or “hearing requests”
· Two-year statute of limitations.
· Included in the complaint should be the child’s name, problem presented, and a proposed resolution.

Once you file a complaint you need to serve notice to the other party, then the other party has 10 days to respond to that complaint. The party who has filed a complaint has room to amend the complaint, but it must be done before 5 days prior to the actual hearing.


20 USC §1415(j): Maintenance of current educational placement (Also called placement pending appeal and “stay put”)
· Except as provided in subsection (k)(4), during the pendency of any proceedings conducted pursuant to this section, unless the State or local educational agency and the parents otherwise agree, the child shall remain in the then-current educational placement of the child, or if applying for initial admission to a public school, shall, with the consent of the parents, be placed in the public school program until all such proceedings have been completed. 


If there is an IEP and the parents reject it, but when they go to hearing they only object to one of the provisions in the IEP, the rest of the IEP gets implemented. The “Stay put” order then only gets put on the provision that the parents are objecting to.


Procedural violations (In §1415)
· Procedural violations will only be deemed to deny a child an appropriate education when it results in some type of educational harm or it’s egregious.
· If there is a pattern of the District continually violating procedure then it’s considered egregious.


Mediation

Mediation is an option under the IDEA, but it is a voluntary option by the parties. Mediation is also not allowed to delay due process. So if a party files a complaint for a hearing, the other party cannot file a request for a mediation specifically to delay due process. Mediation happens first and if the mediation does not work, anything said during medication cannot be used during hearing to sway the hearing officer. Mediation results in a written agreement that is legally binding and enforceable at court. During mediation, if you’ve done your homework, you should know whether or not your client should talk (Most of the time allow the client to talk and always allow them to make the final decision; you as the attorney need to make sure it’s a good decision).

Hearing

§1415(b)(6) & 1415(k)
· (B)(6) You can request a hearing on any matter relating to identification, evaluation or educational placement of a child, or provision of a free appropriate public education.

Once the request for hearing is filed, the state authority has 45 days to get the hearing and decision done, but that doesn’t always happen. The District usually files to postpone the hearing by 30, 60, or 90 days to give them time to prepare. But under the IDEA they technically have 45 days.

While the parties are waiting for a hearing, within 15 days of the hearing request, the District is also supposed to hold a Resolution Session, which does not slow down the days leading up to the hearing.
· Resolution session:
· When the District holds one more meeting between the District and the parents to resolve the issue.
· During this session the District cannot bring their lawyer, but the parents can.
· If the parties reach an agreement during the resolution session, the agreement is binding, but the parties (either party) have three days to opt out of the agreement and they then move deeper into the hearing process.


If you are the one requesting a hearing, you should not be the one requesting the first postponement.  The hearing officer does not look favorably on this.


Once it moves further into the system the hearing officer or ALJ gets applied to the case. 
There are two types of systems they can use:
· Single Tier system:
· More efficient, better level of expertise.
· Hearing officers and ALJ’s have to be impartial and in most states they have to be attorneys, but there is no requirement for them to be an attorney.
· Two Tier system:


If the pre-hearing does not settle, there is something called the five day rule:
· Any evidence that you want to introduce at the hearing, you need to introduce that evidence to the other party at least 5 days prior to the hearing. If you don’t do that, the other party can object to that evidence at hearing, and it will be stricken. 

Cooperative Federalism:
· This is one of the areas of law where you have federal and state government working together or governing because they have policies surrounding special education. The hearing officer will look at both types of law to make their decision. Whichever law provides more protection to the child will control.


Schaffer v. Weast, 126 S.Ct. 528 (2005) 
· When the hearing starts, who has the burden of proof at a hearing?
· The statutes are silent as to who has the burden of proof.
· If you put the burden every time on the District then every time the District’s IEP is going to be deemed inappropriate until proven otherwise.
· If the parents have a good case, then they are going to win the case regardless of the burden so the District should not always have the burden.
· The burden of proof challenging an IEP is properly put on the party seeking relief, but the rule applies to equal effect between the parties.


Emergency hearing: In certain situations, there can be an expedited hearing, usually involving discipline or where the child’s presence posses danger to himself or others. Needs to be resolved in 20 days.

The Special Education Director is brought in as a witness to a hearing because they have the authority to make a decision as to whether or not they should settle the case or proceed further into a trial.

What can you do if you lose at trial:
· Under the IDEA, If someone is not happy about the DECISION that is rendered at the conclusion of a trial, if it goes to trial, they can choose appeal and go to either STATE COURT or FEDERAL COURT.
· There is no monetary requirement to get into a certain court.
· The standard of proof is preponderance of the evidence and additional evidence is allowed. That means you can introduce additional testimony.
· You have 90 days to actually appeal your case, but state law and state court jurisdiction may be a shorter or longer time line (Depending on what court you choose)

The standard for appeal comes from the ROWLEY CASE. Second part of the case deals with how state or federal courts should deal with appeals:
· It’s a two part inquiry
· Has the district complied with the IDEA procedures?
· Is there a proposed IEP providing an appropriate educational benefit?
· NEED TO LOOK AT FEDERAL AND STATE LAW.


Attorney’s Fees:
· Did the party prevail or not on any significant issue they raised as part of that hearing request?
· There needs to be a formal decision made on the merits. 
· If they have prevailed then we decide what fee is reasonable.
· Look at market weight (what state you are in and what jurisdiction) and look at how many hours were spent on that specific issue.
· Under the Arlington case, expert witness fees are not recoverable under the IDEA.


M.R. v. Ridley School Dis., 744 F.3d 112 (3rd Cir. 2014)
· The core of it comes down to a “stay put” analysis.
· Once a party under federal law requests a hearing, the child stays in the last agreed upon placement until that dispute is resolved.
· Hearing officer found that they adhered to a FAPE for the kindergarten year, but denied her a FAPE for first and second grade and ordered Ridley to reimburse the parents for schooling costs.
· The District appeals and two years later (2011), a federal district court reversed the hearing officers decision saying that the District did provide her with a FAPE.
·  On appeal again by the parents, goes up to the Federal Court of Appeals in 2014. This is basically five years after the initial decision.
· How long does stay put stay in place?
· Stay put is an automatic preliminary injunction.
· If a parent unilaterally move the child from the IEP public school to a private school that can become the new stay put school, but the parents and the District have to agree. An administrative ruling (the hearing) will make the placement permanent and decide basically where the child will “stay put” throughout the legal process.
· Fundamentally, this makes the school District liable for reimbursement on all of the years of tuition for a child who “stays put” within a private placement and attorneys fees.


Discipline

Historically, school was considered a privilege, which could be taken away. It was not something that was automatically guaranteed to students. This evolved to the idea that children have a constitutional right to attend schools, which can’t be taken away without satisfying due process. However, it can still be taken away.

Goss v. Lopez (Supreme Court case dealing with regular ed discipline)
· Children were suspended for up to 10 days.
· The due process should have applied in the context where you are removing the child from school. Especially if you are removing them for 10 days or more. 
· Suspensions for less than 10 days:
· There is due process required (minimal due process) and it is some type of hearing, which includes three elements:
· Notice
· Can be oral or in writing 
· Explanation of the elements
· Must contain an explanation why the principal wishes to suspend the student.
· Opportunity to be heard.
· But doesn’t require a full hearing.
· Need to consult state law!
· State law may require a more formal notice or more formal hearing, but it varies from state to state. 
· Courts have not addressed suspending children for greater than 10 days.

(Expulsion under regular ed)
· Not governed by federal law, but is governed by state law.
· There is required written notice for expulsion hearings where evidence will be presented to the principal. The child will have the opportunity to be heard and this decision can be appealed.
· Most states take upon the idea that expulsion from school is expulsion for life. This means that when you get expelled from one school, other schools can decide not to allow you to join their program.
· In the case of school violence:
· Guns
· Killing
· Etc.
· There has been a shift from expulsion for life to getting services to the child after expulsion.

Honig v. Doe, 484 U.S. 305 (1988) 
· Issue: Whether “stay put” applied to disciplinary proceedings?
· The two children have emotional disturbance and were suspended indefinitely for violent and disruptive conduct related to their disability until the expulsion proceedings were completed.
· The District wanted the court to read a safety value into the stay put statute for emotion disturbance issues saying that children with such violent issues should not be able to be returned to school.
· Lower court held that Congress very much meant to strip schools of the authority to exclude students from school.
· If there is a very dangerous kid, the District is allowed to go to court and seek an injunction to prevent the student from returning to school.
· However, they cannot unilaterally bar the student from going to school without the injunction.

With escalating school violence, the IDEA was amended to deal with this type of situation to deal with students who are dangerous and extremely disruptive to the learning environment. 


§1415(k)(1): Placement in Alternative Educational Setting
1. 10 School Days or Less ((K)(1)(B))
a. School personnel can remove a student from school for not more than 10 school days to an interim setting, some other setting, or suspension from school. (Can be up to 10 days in a school year). For these 10 days, no services need to be provided to the child.
b. 10 cumulative days; not consecutive days.
c. What constitutes a day of suspension?
i. The determining factor is whether the child is receiving services from the school.
1. If the child is receiving services then it is not a day of suspension, but if the child is not receiving services then that is a day of suspension.
2. More than school 10 days ((k)(1)(C))
a. Once the school is keeping the child out of school for more than 10 days it is called a change of placement.
i. There are requirements for this that must happen if the child is kept out of school for more than 10 days:
1. Functional behavioral assessment (FBA)
a. Not defined by the statute, but it is a testing or evaluation done of some sorts that gets reported to the child’s TEAM about what is going on with the child.
2. Manifestation of determination (1415(k)(1)(e))
a. The District, the parents, and the relevant members of the TEAM convene within 10 days of the discipline, to assess whether the conduct in question was caused by or had a direct and substantial connection to the child’s disability; or
i. If the answer is yes, then the child goes right back into school and should not be penalized.
ii. If the answer is no, then the child is treated as a regular ed student and the punishment would stand.
1. If the child can be suspended like a regular ed student, then they are suspended, but they are still entitled to their IEP services from the District while they are suspended. 
b. Was the conduct the direct result of no implementation of the child’s IEP.
i. They are not going to suspend the student or punish the student for the Districts failure to conform to the standards they are supposed to as outlined in the IEP.
3. 45 Calendar days (1415(K)(1)(G))
a. School personnel can remove the child to an interim alternative educational setting for not more than 45 days if they do one of three things without regard to whether the behavior is determined to be a manifestation of the child’s disability:
i. Carry a weapon to school;
ii. Possess and sell illegal drugs or controlled substances; or
iii. Inflict serious bodily injury on another person while at school, on school property, or at a school event.
1. This is a really high threshold of violence to meet. 
b. If the above does occur, the FBA and MD must occur while they are in the 45-day program. 
c. It must provide access to the general curriculum and the services on the IEP for the student while in this interim program.
d. If the parent wants to contest this, the “stay put” placement is the Interim placement.
i. The 45-day program can be extended while the case can be sorted out simply by the placement becoming the stay put placement.
e. The 45-day program can also be extended regularly by going to a hearing officer and getting it extended.

If a parent disagrees with any of the three above listed decisions, the parent has a right to appeal and the appeal must be expedited. The hearing must be held within 10 days and a decision must be rendered 20 days after that. (Expedited jury hearing or emergency request).


Children not yet eligible (1415(k)(5))
· Children who are not yet eligible for special education and get discipled can invoke the protections of the IDEA if they can show that the district had knowledge of the need for services.
· What is knowledge?:
· Knowledge is when the parent expresses concerns in writing to the District; or 
· Their behavior or performance indicates a need for services; or
· The parent has requested an evaluation, but the District failed to act on it; or
· Teachers or other personnel have expressed a concern to the Special Education director.
· If knowledge is met somehow, the protections of the IDEA are invoked and an evaluation should occur determining the eligibility of the child in an expedited manner.
· Pending the evaluation, the child is entitled to services provided by the District as determined by the District.

1415(k)(6):
· District personnel are free to share any information such as crimes with law enforcement in regards to criminal activity in the discipline process.


J.F. v. New Haven Unified Sch. Dis., 2014 WL 250431 
· Struck the principal and it was determined that the incident was not a manifestation of her ADHD.
· Filed suit alleging multiple things, one of which was IIED as well as violations of the 1983 civil rights violation and assault and battery.
· Issue: Are school personnel allowed to use restraint when stopping a child from violent behavior?
· This case shows a new trend in case law regarding the use of disciple vs. restraint.


MISCELLANIOUS TOPICS 

Student Records

FERPA 20 USC §32
· Designed to ensure that parents and students have access to the student’s records. It protects the students’ record privacy and limits school personnel to not share that information without the student or parents consent.

IDEA ALSO SAYS THE SAME THING

Health Information HIPA: School Age Kids FERPA controls HIPA. HIPA is usually the school nurse records and that is in the interception.


There are two types of student records:
· Transcript (The permanent record) : 
· The permanent record; the minimum data necessary to track student process and maintain the integrity of the system.
· Temporary record:
· This is everything else other than the students’ transcript.

Student records will be destroyed upon graduation. However, temporary records will be saved for at least 6 or 7 years. The permanent record will be maintained for 50-60 years.

Teacher notes are considered personal unless shared with other staff. Very Important. If the teacher makes notes and keeps them. They are personal unless they share with a college or orally discuss them if that in any way is disclosed then it is discoverable. If a school devise then could be discoverable.

Personal information is same for teacher.

Emails are part of the record if they deal with student.

Who can inspect the record?:
· A parent, a child when they are 18 years old (sometimes 16 in some states). Need to look at state law. Sometimes parents can only inspect the record and not release the record. Parental consent to release generally, or for health and safety, and to other personal if they have legit interest. (NEED TO KNOW). District free to release to another District if the student is transferred.


Bullying and Harassment

§504 or ADA claim

Harassment: Intimidation or abusive behavior based on a student’s disability that creates a hostile environment. (Does not need to specify a victim or target)
· Intimidation or abusive conduct can be:
· Verbal conduct, name calling, graphic or written, physical threat or harmful conduct. Does not need to include intent to harm or directed at a specific student. Need not involve repeated incidents.
· THIS CONDUCT NEEDS TO BE BASED OR CENTERED ON A STUDENT’S DISBAILITY AND MUST CREATE A HOSTILE ENVIRONMENT FOR THE STUDENT WITH A DISABILITY.

· The courts require prompt and effective action to deal with harassment. That action must stop the harassment and prevent reoccurrence. 

· Thomas v. Springfield School Committee
· Deals with student on student harassment (Which is often the case)
· This case did not meet the threshold of harassment and hostile environment.

· Barnwell case:
· Suit based on harassment where the student committed suicide because of the harassment.
· District sued for failure to take action against the harassment.

Bullying:
· Involves one of more students or perpetrators; can be written, verbal, or electronic; can include incidents or one incident; can include physical or psychological harm; needs to be a specified victim; can occur with anything associated with a school.
· There are reporting requirements under state laws.
· Penalty is criminal in nature and not civil.
· Schools have the ability to disciple for both harassment and bullying.
· No requirement for a disability in Bullying like there is a need for one in harassment. 
· Requires single or related incidents that create a hostile environment for the child.
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