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Accomplice liability is not a crime; it’s a theory of culpability that makes those who help a person commit a crime guilty of the perpetrator’s offense.  It is a derivative liability, dependent on the commission of the substantive offense as a necessary prerequisite (although there are situations in which the perpetrator is not guilty and the accomplice is).  The perpetrator need not have been convicted, or located, or even known.  But the criminal act must have been committed.  We saw in Ochoa that the identity of the shooter was uncertain, or at least unproven, but those who helped him were still convicted of murder. The “act” of accomplice liability is assisting the perpetrator (under the MPC attempting to assist will do).  The verbs defining the act are many: aid, abet, counsel, command, encourage.  But it reduces to the same thing. The accomplice must help the perpetrator accomplish the crime, however insignificant his contribution.

Ochoa focused on a principle we learned in Proctor; there must be a concurrence of the act and mental state.  Two of the defendants were said to have aided the shooter by beating on Deputy Boggess.  However, the evidence that they knew of (and thus shared) the intent of the perpetrator consisted of the shots fired at the victim.  And perhaps the first shot killed him instantly.  So how could their culpable conduct have helped the killer to commit the crime?  Good question. In the latest edition the authors of our text have provided some historical context that may help to explain, though not to justify, the court’s decision. One can read the facts to say that the second was the killing shot. If that was the case, I guess there is room, not much, for Ochoa and Avitia to have helped the shooter kill the sheriff with the purpose to do so.





Tally tells us that the common law requirement was actual assistance.  The accomplice did not have to help much, but he had to help some.  Tally sent a telegram, following one that had been intended to warn the victim, which was designed to prevent delivery of the warning.  The court found sufficient evidence that Tally’s telegram deprived the victim of at least a chance at life.  If Judge Tally’s telegram had not been received by the operator in Stevenson, he would have been entitled to an acquittal.  Under the MPC he would still have been an accomplice to the completed crime because of his attempt to aid.  Agreeing to aid is also sufficient to make one an accomplice 
to the completed offense under the MPC.  But not in other jurisdictions (unless the Pinkerton rule is in effect).  If the Skelton boys had been aware of Tally’s plan to cover the telegraph office in case of a warning telegram, his going to the telegraph office would have been a sufficient act because it was an encouragement to the killers. 

Merely being present at the commission of a crime is not sufficient evidence of assistance, unless the presence is the result of some prior agreement to be there if needed.  Such “active presence” is enough because it is seen as encouragement to the perpetrator.  As in other contexts, a failure to act when there is a legal duty to do so can satisfy this act requirement. (e.g. a bank employee leaving the door unlocked). If the crime is not committed by the principal, a person who assists under the MPC will be liable for an attempt to commit it, even if the assistance is not a substantial step. Under the common law, assistance to a principal who does not attempt to commit the crime will not be an attempt itself. If the principal attempts to commit the crime the person assisting can be an accomplice to the attempt. That is, one can be an accomplice to an attempt.

The note case, Gains, seems to recall the Ochoa problem and comes to a different result.  The evidence was insufficient to show that the defendant driver knew of the criminal intentions of the robbers whom he drove from the scene, at least until after the crime was committed.  That is, after they slowly drove out of the parking lot. He could have been the wheel man, but more evidence was needed to prove it.  For example, if he raced out of the parking lot as soon as the robbers jumped into the car, the court would have decided differently. Of course, the driver is liable for the crimes he committed or assisted in after the chase began.  But the robbery was over by the time the evidence was sufficient to show his purpose.
The mens rea necessary to make one an accomplice is purpose, the purpose to facilitate the commission of the offense.  Doing something that helps the perpetrator with knowledge of his or her criminal intent does not accurately state the mens rea.  Beeman made that clear.  In Beeman and most other cases, the knowledge plus assistance is enough to give rise to an inference of purpose. But the jury must draw that inference, not the court by way of an instruction that misstates the mental element.  The exception, as we explored in the conspiracy chapter, is where the alleged accomplice is someone in the business of providing goods and services. That idea was discussed in the Lauria case.

In addition to the purpose to facilitate the commission of the offense, the accomplice must also share the intent of the perpetrator with respect to the substantive offense.  Of course, the former nearly always imports the latter, but not in Wilson.  Wilson helped the hapless perpetrator to commit the burglary.  That is, he assisted him to break and enter into the pharmacy to steal the liquor. But he did not share the intent to steal that was a part of the substantive offense (Larceny was the felony intended by the burglar).  So there are two elements to the mens rea that the authors call “aid culpability” and “offense culpability”. If the charge against Wilson had been criminal trespass or unlawful entry or breaking and entering, his act would have made him an accomplice because his purpose was to make the entry possible and that was all such an offense would require. But because this burglary was based on an entry with intent to steal, Wilson was not liable because he did not share that intent.

Can a person be an accomplice to an unintended crime, one based on negligence or recklessness?  We had asked the same question in the attempt context in Lyerla.  And at common law, the answer for accomplice liability was the same, “No,” because liability is based on purpose.  The MPC made such liability possible with respect to offenses proscribing a result (such as the death of a victim).  Under the MPC for result crimes, a person who is an accomplice in the conduct causing the result will be liable as an accomplice in the offense if he (or she) acts with the culpability necessary for the substantive offense (an ‘accomplice in the conduct’ must assist in the conduct with the purpose of doing so).



New Hampshire had adopted the MPC language.  Etzweiler provided his car keys to Bailey whom he knew to be drunk, and Bailey’s reckless driving caused the death of two persons.  Etzweiler was charged as a principal, and alternatively as an accomplice, to negligent homicide.  The New Hampshire Supreme Court held that he could not be liable as a principal because his act was not the legal cause of death (presumably because the court held that Bailey’s drunk driving was a supervening cause of the deaths).  Nor was he an accomplice to Bailey’s crime because the court read the accomplice liability statute not to reach the crime of negligent homicide.  A logical reading of the MPC might classify Etzweiler as an accomplice to negligent homicide.  Etzweiler arguably had the purpose to facilitate the conduct, reckless driving, and the mens rea sufficient for negligent homicide. But because the statute would have changed the rule in New Hampshire and the legislature had not clearly stated its intent to do so, the court reached the more lenient result.  The New Hampshire legislature has since made clear its intention to extend liability in such cases. So the Model Penal Code provides for accomplice liability for unintended results. The common law approach does not. We did note that one could argue that Etzweiler was not an accomplice in the conduct because he had no purpose to facilitate the reckless driving.

There is no accomplice liability unless some perpetrator committed the crime. And the accomplice is liable for the offense committed by the perpetrator.  That’s the principle of derivative liability we started with.  The final section of the chapter caused us to qualify the principle somewhat.  An accomplice can still be liable even if the perpetrator is not guilty under certain circumstances.  And the perpetrator may be guilty of one crime and the accomplice guilty of another.  Finally, when accomplice liability fails because the perpetrator was innocent, the person who assisted him may be liable as a “perpetrator by means”.  We took these anomalies one at a time.





If the perpetrator is not liable because he has an affirmative defense, the accomplice’s liability depends upon the nature of the defense.  If the perpetrator is excused (e.g. insanity, duress), the person who assists is still liable as an accomplice.  For example, if P kills V intending to do so but under an insane delusion that he had been directed to by God, he may be found not guilty of murder by reason of insanity.  A sane person assisting P in the killing would be guilty of murder as an accomplice. If the affirmative defense is one of justification, (e.g. self-defense, defense of others), the result is different.  For example, if the offense is assault and battery and the perpetrator acts in self defense, he (or she) is not guilty.  Nor is the person who helps the perpetrator commit the assault.  That is because the act itself is not seen as criminal or even wrongful.   In the excuse example, the criminal act is committed but the actor is excused.

If the perpetrator is not guilty because some element of the crime is missing, then the offense has not been committed by P.  And a person who assists him cannot be guilty as an accomplice. For example, assume there is a statute punishing “whoever, being over 21, knowingly has sexual relations with a person under 16”. A perpetrator who believes the victim is over 16 is not guilty. And a person who assists in the encounter knowing V’s age is not an accomplice to the crime.

If the putative perpetrator did not commit the crime because he lacked capacity for mens rea or because of an innocent state of mind, it seems unfair to free the accomplice who is not innocent or incapacitated.  Some courts have characterized such an “accomplice” as a “perpetrator by means”.  That is, a person who uses another as an unwitting agent to commit a crime is seen as a perpetrator.  For example, the person who hands a closed container to a good Samaritan and asks him (or her) to deliver it to a third party is guilty of distributing drugs (in the container) even though the intermediary was innocent.  The one added requirement in making the assister liable as a perpetrator by means is causation.  The conduct of the person assisting, the innocent perpetrator must be a factual and legal cause of the commission of the offense.




If the perpetrator commits one crime, it may be that the accomplice is guilty of a crime of greater or lesser culpability.  The best example is manslaughter.  If the killer acts under the heat of passion upon sudden and adequate provocation, he is guilty of voluntary manslaughter.  But the person who calmly provides him the gun is guilty of murder.  The situation could also be reversed, the perpetrator acting calmly and the accomplice acting in the heat of passion.

The Model Penal Code requires purpose with respect to each crime in order to find one guilty as an accomplice.  So Beeman was likely guilty as an accomplice to robbery and maybe burglary.  But whether he was liable for the other crimes committed by the perpetrators is more questionable.  Was it his purpose to facilitate the disabling of the telephone or the tying up of his sister-in-law?  Perhaps, but not certainly.  Some jurisdictions resolve the issue by the “natural and probable consequences” rule.  The accomplice to one crime can be liable for other crimes committed by the perpetrators which are the natural and probable consequences of the crime which he had the purpose to facilitate.  The way natural and probable consequence is determined is typically to ask if the crime was a foreseeable consequence of the assisted offense.  A similar version of this kind of accomplice liability arises out of the membership in a conspiracy under the Pinkerton rule.

Finally, we learned that an accomplice can absolve himself (or herself) of liability after providing the assistance by terminating that assistance and wholly depriving it of effectiveness (e.g. taking back the getaway car before the robbery), or providing timely warning to law enforcement or otherwise making a proper effort to prevent the commission of the offense.  That is the MPC rule and it is sufficient for our purposes.








Conspiracy is a separate crime.  It expresses the concern of the common law and modern legislatures that there is special danger when people get together for illegal purposes.  The act of conspiracy is the agreement to commit a crime and the mens rea is the purpose to do so.  There are two alternative ways of defining the agreement.  One, drawn from the common law, is the bilateral conspiracy requiring that two or more persons agree.  If there are only two people in the conspiracy and one of them is an undercover cop feigning agreement, there is no conspiracy.  It takes at least two people actually agreeing.  The MPC rule is an example of the unilateral conspiracy.  That requires one person agreeing with another to commit a crime. (“whoever agrees with another”) Under that definition, the person actually intent on achieving the criminal object commits conspiracy, even if the other member of the conspiracy is faking it.  The other element of the act of conspiracy is the overt act.   Many jurisdictions require, for the conspiracy to be complete, the commission by one of the co-conspirators of an overt act in furtherance of the conspiracy.  Not a substantial step, just an act that advances the object of the conspiracy.

The act of conspiracy is the agreement, but an agreement may be implied as well as expressed.  If two people are working together to accomplish a common goal the evidence may warrant the inference that they are acting in concert, by agreement.  That was the principal lesson of Griffin.  The defendant and the crowd that had gathered around the accident before the cops arrived assaulted and beat the officers.  And the court saw the evidence as sufficient to show a conspiracy.  But we made sure to understand that there has to be an actual meeting of the minds upon a common criminal object.  Perhaps they had agreed to beat the cops before the fight broke out. Acting together to commit a crime is not a conspiracy. It is agreeing to do so that is the crime. In Griffin the court saw the acting together as sufficient evidence that an agreement had been made. 






Griffin does not do a great job of separating the acting together and the agreement to do so.  There is a Massachusetts case that points up the difference.  In Commonwealth v. Cook 411 N.E.2d 1326 (Mass. App. Ct. 1980), two brothers socialized with a young woman for a while before they set off down a dirt path toward a convenience store.  When the woman slipped and fell, one brother jumped on and raped her while the other sat by and encouraged the crime by his conduct.  The Cook court made clear that an agreement need not be overt but it must occur by a meeting of the minds in advance of the criminal object.  The lack of any secrecy in the brothers’ conduct prior to the rape and the apparent spontaneousness of the crime left little room to infer some meeting of the minds.

There is a problem with Griffin.  The authors failed to reveal the fact that the court in Griffin noted that the crowd was African-American.  If the defendant was also African-American and if the officers were White, perhaps another dynamic was at work.  It’s hard to say with certainty, but a racially homogeneous group might have been seen by a court of a different color as acting in concert.  And the fact that it was Arkansas in 1970 gives rise to the suspicion of racial stereotyping. Maybe the context helps to explain a certain stretching or reaching by the court.

The mens rea of conspiracy is the purpose to achieve the criminal object of the agreement, to commit the crime. As with accomplice liability, knowledge of the object of the conspiracy is not enough.  Of course, proof of knowledge may go a long way toward proof of purpose, but sometimes that inference is unwarranted.  We discussed that issue in People v. Lauria. 

When a person provides goods or services as part of a legitimate business to someone who intends to use them to commit a crime, the business person may be a party to the conspiracy.  However, proof of knowledge alone that a crime is to be committed by using the goods or services is not always enough to allow the inference of agreement and purpose.  It’s kind of a “Chamber of Commerce” defense.  As long as the provider of the goods or services does not have a “stake in the venture” and the crime he knows is going to be committed is not serious one, he is not a conspirator. (Nor is he an accomplice). Lauria is an example.  The owner of a telephone answering service who knew that hookers used it was not guilty of conspiracy to engage in prostitution.  The court found no evidence that the defendant had an interest in the success of the criminal conduct.  He had not charged some inflated price to the hookers nor did their business make up a disproportionate share of his business.  And his business had legitimate purposes.  The court made clear that the “stake in the venture” evidence is not necessary if the provider of goods or services knows that they will be used in the commission of a serious crime. But that was not the case in Lauria.  In Lauria the court was asking whether knowledge of the criminal purpose is enough to raise the inference of purpose and make the provider a co-conspirator.  The same analysis would apply to the issue of whether he (or she) was an accomplice.

The final issue in the conspiracy chapter for us was actually a question of accomplice liability.  The Pinkerton rule makes each co-conspirator liable for all of the criminal acts committed by every other co-conspirator which are in furtherance of the conspiracy and reasonably foreseeable.  That could have a serious impact on a small-time member of a big-time conspiracy.  It is the rule in the federal system but not in most states.  
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The Pinkerton rule makes withdrawal from the conspiracy important because, after withdrawal, there is no more Pinkerton liability.  A co-conspirator is liable for the crimes committed by other members of the conspiracy up to the point of effective withdrawal.  To withdraw one needs to notify the other co-conspirators or at least take steps reasonably calculated to notify the others of one’s withdrawal. Thus, withdrawal is not a defense to conspiracy. But it limits the withdrawer’s liability for the crimes of the co-conspirators.
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